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STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties in Case Nos. 14,046. and 14,047 
entered into a Prehearing Stipulation approved by Order of 
this Court dated December 6,1957. The questions in Case Nos. 
14,046 and 14,047, as stipulated (with the qualifications therein 
noted), are as follows: 


1. Whether the Commission's action deleting 
Channel 9 from Hatfield and reassigning the 
channel to Evansville as an education 
reservation was unlawful because of the 
absence of notice or because of defective 
notice that Channel 9 was encompassed within 
the rule-making proceeding. 


2. Whether the Commission may lawfully make 
changes in the Table of Assignment under 
the objective of improving the opportuni- 
ties for effective competition among a 
greater number of stations. 


3. Whether the Commission's action in selecting 
the markets it did for proposing deintermix- 
ture by deletion of VHF channels was arbitrary 
and discriminatory, and whether its final 
determination to so deintermix certain of these 
markets was also arbitrary and discriminatory. 


4. Whether the Commission's deletion of Channel 9 
to accomplish the goal of area deintermixture 
was lawful when it could not be known until 
the conclusion of a subsequent adjudicatory 
hearing whether the other VHF channel in the 
area would be deleted. 


5. Whether the deletion of Channel 9 and the 
reasons therefor are in conflict with Sec- 
tions 1.303 and 307(b) of the Communications 
Act of 1934, as amended. 


6. Whether the Commission's action is inconsistent 
with decisions in other deintermixture proceed- 
ings and with its own prior actions pertaining 
to deintermixture of the Evansville area. 


(i) 


7. Whether the Commission lawfully relied on its 
experience in markets allegedly comparable to 
Evansville in predicting the effect of VHF 
operations on the UHF stations in the Evans- 
ville area. 


8. Whether the Commission was arbitrary and capri- 
cious in its reasoning as to areas that would 
lose all television service and areas that would 
gain a first television service if deintermixture 
were accomplished. 


9. Whether Channel 9 could be converted into an 
educational reservation, in the circumstances 
of this case, in view of the showing that no 
educational groups intended to apply for such 
Channel 9 assignment. 


10. Whether the Commission's decision that deinter- 
mixture of the Evansville area will improve tie 
opportunities for effective competition among 
a greater number of stations is adequately 
Supported by the record. 


ll. Whether the Commission failed to take into 
account matters urged on it in opposition to 
deintermixture and, if so, whether it was . 
arbitrary and capricious in failing to consider 
such matters. 


12. Whether Evansville Television, Inc., has stand- 
ing to appeal or to petition for review. 


The question in Case Nos. 13,776, 13,777, 14,044 and 14,049 
was stipulated by the parties and approved by this Court in its 
Order dated December 6, 1957. The question, as stipulated 
(with the qualifications therein noted), is as follows, counsel 
for respondents being of the view that the question set forth is 
identical, in substance, to the first question stipulated by the 
parties in Case Nos. 14,046 and 14,047: 

Where the Commission in a rule-making proceeding 
publishes notice that it proposes to amend its 


Rules and Regulations (3.606(b) of the Table of 
Assignments) to change certain specific channel 


(ii) 





assignments in Evansville, Indiana by shift- 

ing the educational reservation from Channel 56 
to Channel 7 inthat community; may it lawfully 
and without giving further notice pursuant to 
Section 4 of the Administrative Procedure Act 

(S U.S.C. 1003) make a final order changing 
channel assignments in other communities; by 
shifting Channel 9 from Hatfield, Indiana, to 
Evansville, Indiana (reserved for non-commercial 
educational use); by substituting Channel 78 for 
Channel 31 in Tell City, Indiana; by shifting 
Channel 56 from Evansville, Indiana, to Owensboro, 
Kentucky, and changing it from an educational to 

a commercial channel; and by proposing to shift 
Channel 7 from Evansville, Indiana, to Louisville, 
Kentucky; none of which changes were specified in 
the notice instituting the rule-making proceeding. 
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COUNTERSTATEMENT AS TO JURISDICTION 


The instant appeals and petitions for review challenge 


the propriety of rule-making actions by the Commission in a 


Report and Order (22 F.C.C. 382; R. 755-770) issued March l, 
1957 and reaffirmed on reconsideration on June 24, 1957. 


(R. 919-923). The Commission decided to reallocate television 





x 
channel assignments in the Evansville, Indiana area by deleting 
VHF Channel 7 from Evansville and transferring it to Louisville, 
Kentucky; by deleting VHF Channel 9 from Hatfield, Indiana and 
transferring it! to Evansville for non-commercial, adit cued oaat 
use; by substituting UHF Channel 31 for VHF Channel 7 in Evans- 
ville; and by assigning and redesignating UHF Channel 56, re- 
served for non-commercial educational use in Evansville, to 
Owensboro, Kentucky to serve the Hatfield area as a wubeCiEREs 
commercial assignment for the deleted VHF Channel ote. 768). 
Since Evansville Television, Inc. (hereafter “Evansville”) is 
an outstanding licensee on Channel 7, the Commission's March 
lst Report and Order did not make final the realiocation of 
Channel 7 from Evansville to Louisville, but instead ordered 
Evansville to show cause, pursuant to the provisions of 
Sections 303(f) and3l16 of the Communications Act of 1934, as 
amended (47 U.S.C. 303(£), 316), why its license should not 
be modified to specify operation on UHF Channel 31 in liew of 
VHF Channel 7. (R. 768). There was no existing licensee on 
Channel 9 in Hatfield, although Owensboro On The Air, Inc, 
and Owensboro Publishing Company (hereafter “Owensboro” and 
"Owensboro Publishing”) were competing applicants for that 
channel, ane ane Commission ordered its rule-making action 
with respect to Channel 9 to become effective on April 15, 
1957. (R. 768). 

_1/ Another aspect of the Commission's action (not here con- 


tested) involved the substitution of UHF Channel 78 for UHF 
Channel 31 in Tell City, Indiana. (R. 768). 





as 

Case Nos. 13,776 and 13,777, respectively, are a petition 
for review under Section 402(a) of the Act (47 U.S.C. 402(a)) 
and an appeal under Section 402(b) (47 U.S.C. 402(b)) from the 
Commission's Report and Order of March 1, 1957, filed by Owens- 
boro and Oweusboro Publishing, the competing applicants for 
Hatfield Channel 9, on March 29, 1957. Since Evansville sought 
reconsideration of the Report and Order on the same date, March 
29, 1957, Case Nos. 13,776 and 13,777 were held in abeyance by 
the Court pending Commission determination of this reconsidera- 
tion petition. See Wrather-Alvarez Broadcasting Inc. v. Federal 
Communications Commission, 101 U.S. App. D.C. 324, 248 F.2d 646. 
They have now been superseded by Case Nos. 14,044 and 14,049, 
which are actions by Owensboro and Owensboro Publishing seeking 
review of both the original Commission report and the memorandum 
on <Gdoustdevatd on, 

Case No. 14,044 is a Section 402(b) appeal.and Case No. 
14,049 is a Section 402(a) petition for review, jointly filed 
by Owensboro and Owensboro Publishing, and Case Nos. 14,046 and 


14,047 are an appeal and a petition for review, filed by Evans- 


ville pursuant to the provisions of Sections 402(a) and 402(b) 
2 / 


of the Act, from the Commission's Report and Order of March l, 
1957, as reaffirmed by the Memorandum Opinion and Order of 


June 24, 1957 (R. 919-923), denying Evansville'*s petition for 


_2/ To the extent that Evansville in Case Nos. 14,046 and 
14,047 attempted to seek review of the action tentatively 
deleting Channel 7 from Evansville, these portions of the 
actions were dismissed by this Court by order of August 16, 
1957. FS 





mt oe 
reconsideration, Insofar as review is sought in Case Nos. 14,047 
and 14,049 of the Commission's rule-making action deleting 
Channel 9 from Hatfield and reassigning it to Evansville as a 
non-commercial educational reservation, these cases are properly 
before the Court. However, since the Commission's Order denying 
Evansville's petition for reconsideration is reviewable only 


under Section 402(a) of the Act, it cannot concurrently be 


reviewed under the mutually exclusive provisions of Section 402(b), 


designed to provide judicial review of broadcast license 
actions as distinguished from rule-making actions. Accordingly, 
Case Nos. 14,044 and 14,046 should be dismissed as inapprop- 
riately filed. See Jacksonville Journal Co, v. Federal Communi- 
Cations Commission, 101 U.S. App. D.C. 12, 246 F.2d 699; O'Neill 
B dcasting Co. v. United States, 100 U.S. App. D.C. 38, 241 
F.2d 443; Gerico Investment Co. v. United States, 99 U.S. App. 
D.C. 379, 240 F.2d 410. See, also, Columbia Broadcasting System, 
Inc. v. United States, 316 U.S. 407, 415-416. 
COUNTERSTATEMENT OF THE CASE 

The petitioners' separate statements of the case deal in 
some detail with the series of Commission rule-making pro- 
ceedings to resolve the over-all television allocation problem, 
Since the Court has already considered various aspects of those 
deintermixture proceedings in Coastal Bend Television Co, v. 
Federal Communications Commission, 98 U.S. App. D.C. 251, 234 


F.2d 686, and, more recently, in WIRL Television Co. v. United 





<a ee 


States and Federal Communications Commission €Case Nos. 13,768, 





13,769, and 13,912, décided March 27, 1958, rehearing denied 


May 5, 1958) and Sangamon Valley Television Corp. v. United 


States and Federal Communications Commission (Case No.. 13,992, 





decided May 1, 1958), we restate the case to set forth only 
the background and facts particularly relevant to the issues 
in this proceeding. 

In its July 26, 1956 Report and Order in the general rule- 
making proceeding (Docket No. 11532, 21 F.R. 4958; 13 Pike & 
Fischer, R.R. 1571), wherein the Commission considered the 
nationwide VHF-UHF allocation problem and proposed to study 
the possibilities of shifting all or most television broadcasting 
to the UHF band, the Commission also determined that it would be 
appropriate to hold rule-making proceedings looking toward 
interim revision of the 1952 Table of Assignments (Sixth Report 
and Order, 17 F.R. 3905, and Section 3.606 of the Commission's 
Rules and Regulations, 47 C,F.R. 3.606) in some thirteen commun- 
ties. The instant case concerns the rule-making proceeding 
subsequently held with respect to the Evansville area,one of 
the thirteen communities involved. (R. 1-2). 

Prior to this proceeding the Commission had considered 
various scepoxwie for rule making to amend the 1952 Table of 
Assignments in the Evansville area.: The 1952 Table of Assignmets 
as incorporated in Section 3.606 of the Commission's Rules and 
Regulations (47 C.F.R. 3.606) allocated to the Evansville area 


VHF Channel 7 and UHF Channels 50, 62 and 56, the latter reserved 








es 

for non-commercial educational use. Petitioner Evansville filed 
an application in 1952 for Channel 7, and following a comparative 
hearing, was granted a construction permit on December 27, 1955 
(11 Pike & Fischer, R.R. 411). Premier Television, Inc. (here- 
after “Premier”™), the corporate predecessor of intervenor WFIE, 
Inc. (hereafter “WFIE"), obtained a construction permit for UHF 
Channel 62 in 1952 and commenced operation in September, esa 
Ohio Valley Television Company (hereafter "Ohio Valley”) -- the 
corporate predecessor of the current licensee, WEHT, Inc. 
(hereafter “WEHT") -- applied for UHF Channel 50, Henderson, 
Kentucky, (10 miles from Evansville) in July 1952 and commenced 
operation in coven vos 

In 1954 Premier and Ohio Valley filed with the Commission 
petitions for rule making to amend Section 3.606 by redesigna- 
ting VHF Channel 7 in Evansville as a non-commercial educational 
assignment. The Commission denied these petitions in a Memorar 
dum Opinion and Order released January 11, 1955, stating that 


Since the applicants for Channel 7 had gone to a considerable 


expenditure of time, effort and money prosecuting their applica- 


tions and, additionally, since a non-commercial educational 
designation of VHF Channel 7 in Evansville would not effectively 
deintermix the VHF and UHF assignments in the area in view of 


3/7 On January 30, 1957, UHF Channels 14 and 62 were reassigned 


between Evansville and Owensboro, respectively. (14 Pike & 
Fischer, R.R. 1691). 


_4/ Application for the remaining UHF assignment, Channel 56, 
reserved for educational use in Evansville, has never been made, 


a 
VHF Channel 9 assigned to Hatfield, Indiana -- a community 
located 21 miles from Evansville dau 10.7 miles from Owensboro, 
Kentucky) -- the public interest would not’*be served by the 
channel assignment requested. (11 Pike & Fischer, R.R. 909, 
at me 

On February 4, 1955, Premier and Ohio Valley petitioned 
the Commission to reconsider and set aside its order denying 
their petition for rule making and now formally requested the 
deletion of both VHF Channel 7 in Evansville and VHF Channel 9 
in Hatfield. The Commission, upon reconsideration, on March 3l, 
1955, released a Notice of Proposed Rule Making looking toward 
further consideration of several deintermixture proposals sub- 
mitted including those involving the Evansville-Hatfield area. 
(20 F.R. 2197). All interested parties were invited to present 
their views on the proposals and the matter was set for oral 
argument before the Commission en banc. 

Subsequent ioral argument the Commission on November 10, 
1955, took three actions relevant to these petitions: (1) It 
issued a Report and Order (13 Pike & Fischer, R.R. 1511) deny- 
ing the deintermixture petitions in the five cases in which rule- 
making proceedings had been iecurieveas (a) it issued a Memorandum 
5 _/ VHF Channel 9 was assigned to Hatfield on September 18, 1%3, 
following a rule-making proceeding to amend the 1952 Table of 
Assignments. (Docket No. 10618, 18 F.R. 4682). Owensboro and 
Owensboro Publishing filed mutually exclusive applications for 
Channel 9 in September and October 1953, respectively, and on 
February 18, 1957, the hearing examiner released his Initial 


Decision in the ensuing comparative proceeding, proposing a 
grant of the Owensboro application, (14 Pike & Fischer, R.R. 1293), 


_6/ Other than the Evansville area, these were: Peoria, Illinois; 
Madison, Wisconsin and Rockford, Illinois; Hartford, Connecticut; 
and Albany-Schenectady-Troy, New York. 





a a 
Opinion and Order denying a number of other pending deinter- 
mixture petitions (13 Pike & Fischer, R.R. 1522); and (3) it 
issued a Notice of Proposed Rule Making (Docket No. 11532) 
instituting a new general rule-making proceeding to explore 
a number of contrasting suggestions for basic overall changes 
in the television rules and channel allocation principles. 
(20 F.R. 8501). 

In its July 26, 1956 Report and Order in Docket No. 11532, 
the Commission concluded that, pending study of the feasibility 
ofm all-UHF allocation, interim revision of the Table of Assign- 
ments to enhance the immediate prospects for increased competi- 
tion among stations in various communities, through the addition 


or deletion of commercial VHF channels for commercial use, would 


be in the public interest. The Commission decided that this 


interim objective could best be effectuated by deleting parti- 
cular VHF channel assignments where feasible in order to pro- 

vide better opportunities for UHF development in those communities 
or, alternatively, by assigning additional VHF channels to 
particular communities if the circumstances should permit it. 
Because of the widely varying circumstances existing in individual 
communities, the Commission did not prescribe any fixed formula 


for taking such action. It did, however, set out certain factors 


_t/ ‘These Commission actions, as well as the Commission's 
‘Subsequent refusal to hold up grants of applications for new 
stations to operate on VHF channels in Corpus Christi, Texas, 
Madison, Wisconsin and Evansville pending the conclusion of the 
proceedings in Docket 11532 were sustained by this Court in 


Coastal Bend Television Company v. Federal Communications Commis- 
Sion, 98 U.S. App. D.C. 251, 234 F.2d 686. 





— o 
which it stated would carry great weight in determining 


whether the VHF channels allocated to a particular com- 


8/ 


munity should be deleted or additional channels assigned. 
Simultaneously the Commission instituted rule-making 

proceedings in some thirteen areas, including Evansville. 

With respect to Evansville, the Commission proposed, (as it 

indicated in a Public Notice issued at the time), to "/m/ake 

Evansville all commercial operation UHF by making only present 


VHF Channel (7) educational instead of commercial and removing 


8/ The Commission stated: "In markets with one or more conm- 


mercial VHF assignments, the merits of proposals to eliminate 
a VHF commercial assignment would depend to a large extent on 
such factors as: 


1. Whether significant numbers of people would lack 
service as a result of the elimination of the 
VHF channel. 

2. Whether one or more UHF stations are operating in 
the area. 

3. Whether a reasonably high proportion of the sets 
in use can receive UHF signals. 

4, Whether the terrain is reasonably favorable for 
UHF coverage. 

3S. Whether, taking into account all of the local cir- 
cumstances, the elimination of a VHF channel would 
be consistent with the objective of improving the 
opportunities for effective competition among a 
greater number of stations. 

The desirability of assigning a first VHF channel or of adding 
an additional VHF channel would depend principally upon: 

1. Whether it is possible to locate the new transmitter 
so as to meet minimum transmitter spacings. 

2. Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for 
the channel in the area to which it is proposed to be 
assigned, | 

3. Whether the addition of a new VHF assignment would 
be consistent with the objective of improving the 
opportunities for effective competition among a 
greater number of stations.” (13 Pike & Fischer, 
ReRs. 1571, 1582.) 
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present educational reservation from 56, thus giving Evansville 


Channels 50, 56 and 62 for commercial use.” (0. Br.-Annex C, 


o/ 
p. 34). In the notice of proposed 


issued, the Commission stated that 


lowing channel changes: 


city Present 


Evansville, Indiana t, BO, 756, 


rule making concurrently 


it was “proposing the fol- 


Channel No. 
Proposed _ 


62 *7, 50, 56, 42” 


The Commission also stated that any “interested party who is 


of the view that the proposed amendment should not be adopted, 


or should not be adopted in the form set forth herein, may 


file with the Commission on or before September 10, 1956, a 


written statement setting forth his comments.” (R. 1; 21 F.R. 


4972). 


_9/ Petitioners Owensboro and Owensboro Publishing quote out 
of context (0. Br., p. 6) the word “only” in such a manner as 
to distort the actual use of the word by the Commission (quoted 


in full above and in 0. Br., Annex 


CG, bp. 34)- It 15 clear 


in context that the word referred solely to the fact that Channel 
7 was Evansville's only VHF channel. References to the brief of 
petitioners- Qwensboro and Owensboro Publishing are designated 
"0. Br.” and to that of petitioner Evansville "E. Br.™ 





a: 
On July 13, 1956, Mid-America Broadcasting Corp. (here- 

after ii eneeteraes ica a Petition for Rule Making in the 
nature of a “Counterproposal”™ to the Commission's June 25, 1956 
Notice of Proposed Rule Making and petitioned instead that. VHF 
Channel 7 be deleted from Evansville and reassigned to Louis- 
ville, Kentucky, as a third commercial VHF assignment. (R. 4). 
The Commission, on October 22, 1956, denied this petition, 
and others proposing an identical te oe asserted 
that they would be considered as counterproposals in the 
Evansville deintermixture proceeding and that consequently 
“there is no necessity for amending the notice of rule making 
“or for instituting further rule making to incorporate the 
Louisville proposal, ..." (R. 755-756). The Commission's 
Memorandum Opinion and Order of October 22, 1956, was published 


ie: 


in the Federal Register on October 25, 1956,, (21 F.R. 8196). 
ae eae 

Prior thereto, on August 24, 1956, Evansville filed a 
petition (R. 66-80) requesting withdrawal of the Commission‘s 
June 26, 1956 Notice of Proposed Rule Making. Evansville'‘s 
petition was denied by the Commission in a Memorandum Opinion 
and Order adopted November 28, 1956 (released December 3, 1956) 
(R. 209-213), basically for reason of the prematurity of 
10/7 Mid-America is the permittee of television station WKLO- 
TV on UHF Channel 21, Louisville, Kentucky, WKLO-TV operated 
from October, 1953 to April, 1954 when it suspended operations. 
(R. 763) 
1l/ Senator Robert Humphreys, Governor A. D. Chandler of 


Kentucky, and Mayor Andrew Broaddus of Louisville, submitted 
substantially identical proposals. (R. 755-756). 
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Evansville's contentions. In so doing, the Commission stated 
that: "/t/he Notice of Proposed Rule Making in Docket No. 
11757, to which petitioner objects, is merely a proposal 
which may or may not: be adopted in the form proposed. Only 
after consideration of the requested comments and any counter=- 
proposals that may be submitted will we be in a position to 
judge the proposal on its merits, both legal and factual." 
(BR. Zli-Z2l2). 

On December 3, 1956, WFIE and WEHT (successors to Premier 
and Ohio Valley) jointly submitted comments urging adoption of 
the Commission proposal for VHF Channel 7 and, in addition, 
submitted a counterproposal that VHF Channel 9 at Hatfield 
be reserved for educational use. (R. 297). Comments sub- 
mitted by Mid-America also referred to the VHF Channel 9 
Hatfield assignment and proposed "Reallocation or outright 
deletion of Channel 9 from Hatfield, Indiana." (R. 274). 

On December 28, 1956, Evansville filed a lengthy reply 
comment, (R. 712-736). Nineteen pages of the reply comments 
were specifically directed to the counterproposal of WFIE 
and WEHT (R. 712-730), as was a portion of Evansville's 
engineering statement attached thereto. (R. 733-735). Owens- 
boro and Owensboro Publishing, on the other hand, on December 
28, 1956, filed a motion to strike the WFIE and WEHT counter- 
proposal as being beyond the scope of the proceeding and on 
the further ground that any action of the Commission taken pur- 


Suant thereto would violate the notice requirements prescribed 
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by Section 4 of the Administrative Procedure Act (5 U.S.C., 
1003), but did not in their motion to strike discuss the 
counterproposal on its merits. (R. 474-476). 

In its Report and Order adopted February 26, 1957 
(released March 1, 1957) (R. 755-770), the Commission, after 
considering the divergent comments filed by interested parties 
in the rule-making proceeding, concluded that the Evansville, 
Indiana area met the five criteria of the June 26, 1956 Report 
and Order and should be “deintermixed" by deleting Channel 7 
from Evansville and assigning it insitead to Louisville, Kentucky, 
and by shifting Channel 9 from Hatfield, Indiana to Evansville, 
where this channel would be reserved for use as a non-commercial 
educational station. As a substitute for Channel 7, UHF Channel 
31 would be assigned to Evansville and as a substitution for 
Channel 9, UHF Channel 56 would be assigned to. the Hatfield 
OT od 

As set forth above, there being no existing assignment on 


Channel 9 in Hatfield, which had been applied for by Owensboro 


and Owensboro Publishing, the deletion of that channel was to 


become effective on April 15, 1957. However, since Evansville 


possessed an outstanding authorization on Channel 7 in Evans- 


12/ Technically Channel 56 was assigned to Owensboro, Kentucky, 
but as the Commission pointed out (R, 764, fn. 11), this chan- 
nel would be available for either Owensboro or Hatfield under 
Section 3.607(b) of the Commission's: Rules (47 C.F.R. 3.607 (b)) 
since those two cities are within 15 miles of each other. 

The Commission*s assignment of UHF Channel 31 to Evansville 
required its deletion from Tell City, Indiana, and the sub- 
stitution therefore of UHF Channel 78. (R. 767). 
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ville, the reallocation of Channel 7 from Evansville to Louise 
ville was not finalized by the Commission's March lst Order. 


Instead, Evansville was ordered toshow cause on or before 


Amil.15, 1957, pursuant to the provisions of Sections 303(f) 


and 316 of the Communications Act of 1934, as amended (47 U.S.C. 
303(f), 316), why its license should not be modified to specify 
a UHF Channel 31 operation in Evansville in lieu of VHF Channel 
7. (CR. 768), 

Pending consideration of petitions for reconsideration filed 
by Evansville and WLEX-TV, the permittee of a UHF station in 
Lexingon, Kentucky (R. 774-831, 832-839), the date when 
Evansville was required to respond to the Commission's show 
cause order was postponed in a number of Commission orders. On 
June 24, 1957, the Commission issued a Memorandum Opinion and 
Order denying the petitions for reconsideration. (R. 919-923). 
In view of the pending show cause proceeding with respect to 
Channel 7 and the Court's Order of August 16, 1957, only the 
Commission’s actions with respect to Channel 9, Hatfield, are 


presently before the Court for review, 
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SUMMARY OF ARGUMENT 
as 
The Commission's rule-making actions to deintermix the 

Evansville area are a proper exercise of its rule-making au- 
thority as construed in pertinent decisions of the Court, con- 
sistent with the principles set forth in the Report and Order 
in the nationwide deintermixture proceeding (Docket No. 11532), 
and reasonable in the light of the particular circumstances of 
this case. The contentions of petitioner Evansville, in 
challenging the validity of the Commission's conclusions as 
to possible loss of service and improvement of the opportunity 
for effective competition among a greater number of television 
stations in the Evansville area, are substantially the same 
as those rejected by the Court in WIRL Television Co. v. United 

ate nd Feder Communications Commission, (Case Nos. 13,768, 
et al., decided March 27, 1958, rehearing denied, May 5, 1958). 
Contrary to the further contention of petitioner Evansville, 
the Report and Order in Docket No. 11532 does not preclude the 
Commission from here considering whether any loss of service 


in the Evansville area would be offset by the population which 


would gain a first service by the reassignment of Channel 7 to 


Louisville. Moreover, the instant rule-making proceeding is 
not inconsistent with other deintermixture cases and, in any 
event, such differences as may exist are not of the type which 


would demonstrate arbitrary action by the Commission. 
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Il. 
The Commission's Notice of Proposed Rule Making, in the 

circumstances of the case, fulfilled the notice requirements 
of Section 4(a) of the Administrative Procedure Act (5 U.S.C. 
1003(a)) and was adequate to apprise petitioners that the pro- 
ceeding might involve channels other than Evansville Channels 
7 and 56. In any event, petitioners had actual notice, and 
were accorded further public notices that channel changes in 
other communities were involved, in time to file reply comments 
in the proceeding and had an opportunity to seek reconsideration 
of the March Ist Report and Order before the Commission's 


rule-making actions became in any part final. 
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ARGUMENT 


I. THE COMMISSION'S ACTION DELETING CHANNEL 9 FROM 
HATFIELD AND REASSIGNING IT TO EVANSVILLE FOR 
NON-COMMER CIAL EDUCATIONAL USE IS A REASONABLE 
DETERMINATION BASED ON RELEVANT FACTS OF RECORD 














The Commission’s decision (R. 755-770) to delete VHF Channel 
9 from Hatfield and. reassign it to Evansville for non-commercial 
educational use, is a reasonable exercise of the Commission's 
rule-making authority and has substantial support in the record. 
In deintermixing the Evansville-Hatfield area, the Commission 
properly gave substantial weight to the five considerations 
previously set forth in its Report and Order of June 26, 1956 
(21 F.R. 4958; 13 Pike & Fischer, R.R. 1571) as the principal 
standards for interim deintermixture proceedings. The Commis- 
sion found, initially, that no significant number of people 
would lack peenies as a result of the deletion of commercial 
VHF channels from the Evansville-Hatfield area, and further, 
that such loss as might occur would in large part be offset 
by the population which would gain a first service by the 
reassignment of Channel 7 to Louisville. (R. 764) Secondly, 
the Commission found that two UHF stations were already in 
operation inithe Evansville ae 758). The third 


criterion was fulfilled by the fact that virtually 100% of 


I3/ The Commission also expressly found that the criteria 


favorable to assigning the deleted Evansville VHF Channel 7 to 
Louisville were present with respect to the Louisville area 
which was already dominantly VHF and:which had lost the service 
of a UHF station. (R. 763). 


14/ As noted, supra, WFIE operates a UHF station on Channel 14 
(formerly Channel 62, see note 3, supra) in Evansville, and WEHT 
operates a UHF station on Channel 50 in Henderson, Kentucky, 

a community ten miles distant from Evansville. (R. 758). 
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the television sets in the Evansville metropolitan area have 
been converted to UHF reception and more than 84% in the 
Owensboro area. (R. 759). The fourth criterion, the terrain 
factor, was met by the generally smooth farmland which render- 
ed the area one favorable for UHF operations. (R. 759). And, 
finally, the Commission found, on the basis of its experience 
in other markets, that deletion of the two commercial VHF chan- 
nels from the Evansville-Hatfield area would improve the 
Opportunity for effective competition among a greater number 
of television stations in the area (R, 762-763), whereas 
Louisville presented the opposite situation where only new 
VHF channels were of any immediate value. 

Accordingly, the Commission's action here is consistent 
with the goals approved by the Court in the analogous WIRL 
Television any v. United States and Federal Communica- 
tions Commission, Case Nos. 13,768, 13,769, and 13,912, 
decided March 27, 1958, rehearing denied May 5, 1958. As 
the Court there stated (Slip Opinion, pp. 7-8): 

The long range goal of the Commission was 

to encourage UHF, and removal of potential 

VHF competition is a rational choice of means 

to achieve this goal. The short range, or 
"interim" goal, was to “improve the opportunities 
for effective competition among a greater 

number of stations.” It was not arbitrary to 
conclude that the goal would be better approached 
in Peoria by allotting it four technically equal 
UHF channels, rather than one superior VHF 

channel and two inferior UHF channels. Appellant's 
only hope was to demonstrate, in the rule making 
proceeding, that public interest required that 
channel 8 remain in Peoria, or that considerations 


of fairness to appellant overbalanced the public 
interest in removal of channel 8. 


Sey 
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Petitioners Owensboro and Owensboro Publishing make no 
contention as to the aenits of the Commission's action, Peti- 
tioner Evansville disputes the validity of the Commission's 
conclusions as to possible loss of service and improvement of 
the opportunity for effective competition among a greater 
number of television stations in the Evansville area. (E. Br., 
pp. 24-34, 34-36). More specifically, Evansville asserts (1) 
that the Commission failed to take into account the allegedly 
precise computations made by Evansville as to possble “white 
cae nevertheless considered general estimates of loss 
of service which were predicated upon the assumption that au- 
thrized but not operating UHF stations in Princeton, Indiana, 
and Owensboro, Kentucky, would render television service (E, 
Br., pp. 25-28; (2) that in considering whether any service 
loss in the Evansville area would be offset by the gain in the 
Louisville area, the Commission capriciously departed from the 
criteria previously announced in its Report and Order of 
June 26, 1956 (21 F.R. 4958; 13 Pike & Fischer, R.R. 1571) 

(E. Br., pp. 28-30); and (3) that the objective of improving 
Opportunities for effective competition among a greater number 
of stations is unlawful, and that the Commission in any event 
erred by basing its judgment concerning the fate of UHF opera- 
tions in the Evansville area, in part, on its experience in 
15/. Evansville’s computation of resulting "white areas" was 
based on existing VHF-UHF operations in the Evansville area 
and on the assumed operation of applied for VHF channels. Its 
computations did not take the non-operating UHF authorizations 


in Princeton, Indiana and Owensboro, Kentucky into account. 
(Rye 760; Ev. Bers. Bo 25), 
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other UHF markets rather than exclusively on the record in 
this proceeding. (E. Br., p. 35, 34-37, 37-46). 

Arguments analogous to contentions (1) and (3) above 
were considered and rejected by this Court in the WIRL case 
(see e,g., pp. 26-29 of petitioner-appellant’s brief in Case 
Nos. 13,768, 13,769, and 13,912). We therefore: point out only 
that the Commission's rule-making function necessarily involves 
the application of its expertise to the adoption of rules having 
future applicability. Here, the Commission reasonably considered 
that the removal of VHF competition might stimulate authorized 


but non-operative UHF stations in ‘Princeton, Indiana and Owens- 


16/ Additionally, at pages 23-24 of its brief, Evansville 
raises for the first time the contention that the Commission's 
action deleting Channel 9 was unlawful on the ground that it 
was part of a “package” deal requiring the simultaneous dele- 
tion of Channel 7 if area deintermixture were to be accom- 
plished in Evansville. Since an evidentiary hearing pursuant 
to the Commission’s show cause order relating to Channel 7 

is presently pending, Evansville contends that finalization 

of the Channel 9 deletion indicates prejudgment of the outcome 
of the Channel 7 Section 316 hearing, rendering the Commission's 
entire decision a nullity. This argument is without merit, 
Evansville might still prevail at the hearing in arguing that 
Channel 7 should not be removed from Evansville either with 

or without Channel 9 being reassigned to Hatfield. Thus, in 
the analogous Albany deintermixture proceeding, 22 F.C.C. 293, 
the Commission on March 1, 1957, similarly issued an order 
“finally” deleting one VHF channel in the Albany area (Channel 
10) and proposing, subject to a show cause order, to delete 
another channel upon which an existing station was operating 
(Channel 6). Upon reconsideration, the Commission, on June 20, 
1957, decided that the public interest might otherwise be 
better served and issued a new notice of proposed rule making 
which looked toward the reassignment of the "finally" deleted 
Channel 10 in the Albany area as well as the maintenance 

there of Channel 6. (22 F.R. 4505). Here, while the Commis- 
sion has not been persuaded upon its review of Evansville's 
reconsideration pleadings that its March lst determinations 
were in error, it might be so persuaded as a result of its 
study of the record in the evidentiary hearings. 
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boro, Kentucky. The Commission's assumption that the Prince- 
ton UHF permittee would resume operations (R, 921), thereby 
negating substantially any "white area” resulting from the 
dektion of the VHF channels from the Evansville area, is a 
reasonable expectation, in view of the fact that the Princeton 


UHF Channel 52 station, WRAY-TIV, is a constructed station, though 
17/ 
presently non-operative. (R. 760, fn. 4). Furthermore, two 


operating UHF stations in the Evansville-Hatfield area, WFIE 

and WEHT, in their joint reply comments filed with the Commis- 
sion, set forth their plans for expanded operations with increases 
in their effective radiated powers together with joint utiliza- 
tion of a 1,000 foot tower for the purpose of expanding their 
coverage in the event the Evansville-Hatfield area was deinter- 
divea, thereby also substantially contributing to the elimina- 
tion of any "white area” problem in the proceeding. (R. 643, 
760)” ; 


17/ The Owensboro UHF Channel 62 authorization was cancelled 
by the Commission :‘on January 10, 1958, for failure of the 
permittee to build. As of the present, the former permittee 
has a new application pending for the same facilities. The 
former authorization, however, was outstanding at the time 

of the Commission's March 1, 1957 Report and Order. (R. 758). 


18/ To the extent that Evansville contends (E. Br., pp. 37-46) 
that improvement of opportunities for effective competition 
among a greater number of stations is an unlawful objective, or 
that the Commission has no authority to determine the class and 
frequency of stations assigned to particular communities, the 
argument is inconsistent with the provisions of Section 303(a)- 
(d) of the Communications Act (47 U.S.C. 303(a)-(d)), as well 
as foreclosed by the WIRL case and Coastal Bend Television 
Company v. Federal Communications Commission, 97 U.S. App. D.C. 
251, 234 F.2d 686. Evansville's reliance (E, Br., pp. 44-45) 
on Southeastern Enterprises, 22 F.C.C. 605, and the Commission's 
brief in Carrol] Broadcasting Co. v. Federal Communications 
Commission, Case No. 14,104, sub judice, is misplaced. Both 
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Insofar as Evansville asserts (E. Br., pp. 28-31) that 
the Commission has here created a "compensating service" 
criterion, unannounced and at variance with the first criterion 
enunciated in its Report and Order of June 26, 1956 in Docket 
No. 11532 (13 Pike & Fischer, R.R. 1571, 1582, and quoted in 
note 8, supra), it is clear that the criteria there listed were 
not meant to be all-inclusive or the sole basis for subsequent 
determinations as to the public interest in all cases. In that 
Report and Order, the Commission indicated that the specific 
criteria which it set forth were factors which would govern its 
deintermixture considerations “to a large extent” and "princi- 
pally". (See note 8, supra). Indeed, in view of the widely 
varying circumstances among different communities, it would 
border on arbitrary action for the Commission to pigeon-hole 
its determinations into the specific criteria spelled out in 
this Report and Order, whether they fit or not, and to ignore 
relevant factors additionally present in the particular fact 
situation under consideration. Acceptance of Evansville's 
contention would require the Commission to disregard the rela- 
tive merits of the possible use of a scarce VHF channel usuable 


in each of two communities, here, in Evansville and Louisville. 


18/(Cont'd) of these cases are unrelated to the Commission's 
authority to classify stations or to provide by rule for the 
location of differing types of stations. Rather than standing 
for the proposition that the Commission cannot or will not 
exercise its rule-making authority to enhance the possibility 
of wider competition, they merely reflect the refusal of the 
Commission, in its licensing proceedings, to restrict competi- 
tion among facilities of the same type. See Gerico Investment 


Co. v. Federal Communications Commission, Case No. 14,179, de- 
cided May 29, 1958, 


>» 
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We therefore submit that with VHF Channel 7 available for use 
in either Evansville or Louisville, the Commission's evalua- 
tion of the comparative benefits which might flow from the 
assignment to Evansville or to Louisville, was reasonable and 
proper under the particular circumstances of this proceeding. 

Evansville's final argument, that the Commission’s deci- 
sion here is arbitrarily inconsistent with its actions in the 
Hartford, Connecticut (22 F.C.C. 332) and Madison, Wisconsin 
(22 F.C.C. 356) deintermixture cases (E. Br., pp. 46-49), over- 
looks both the significant differences in terrain and the fact 
that in those cases, as here, the Commission did not appraise 
only the situation in the areas where it was proposed to delete 
a VHF channel, but considered also the situation in the area 
where it was proposed to reassign the channel. Thus in the 
Hartford case, the Commission determined that deletion of a 
Hartford VHF channel would not serve the public interest be- 
cause of the substantial populations around Hartford which, 
in view of the rugged terrain, would lose their first and 
second service, a loss not offset by any gain in first or 
second service resulting from any of the suggested relocations 
of the channel, none of which was shown to be feasible of 
effectuation. (22 F.C.C. 332, at 336-337). Here, as the Com- 
mission pointed out (R. 763), the deletion of Channel 7 from 
Evansville made possible its reassignment to Louisville, an 
area already predéuiaantly. Var, and the effect\ of the shift 


was to enhance the possibility for additional services in both 


oe ee 
the Louisville and the Evansville areas, and “white area” 
gains around Louisville in large part offset possible losses 
around ee en in Madison, the Commission 
concluded that the questionable advantages of providing 
additional VHF competition in Rockford, Illinois, could 
only be at the expense of the Madison UHF services in view 
of the "feed-back" factor involved, i,e,, the Rockford VHF 
station would put almost a Grade A signal into Madison 
(22 F.C.C. 356, at 362). Here, on the other hand, the re- 
location of Channel 7 in Louisville would not even result 
in a Grade B signal over Evansville. (R. 839). Accordingly, 
we submit that all three decisions are reconcilable in 
principle and that the differing results are reasonably at- 
tributable to the differing circumstances in these cases. 

In light of the above, it is clear that the record in 
this proceeding, as implemented by the Commission's knowledge 
and experience gained from other proceedings related to this 
subject, reasonably demonstrated that a move of VHF Channel 
7 from Evansville to Louisville, the reassignment of VHF 
Channel 9 from Hatfield to Evansville for non-commercial use, 
and the concurrent substitution of two UHF channels for the two 
deleted commercial VHF channels in the Evansville-Hatfield 
area, would serve the public interest and provide a more 
19/ The unhappy experience of UHF Station WKLO-TV in Louisville, 
which suspended operation in April 1954, indicated that the only 
real hope for further service in Louisville would be from the 


assignment of an additional or third VHF station to the area. 
(R. 763). 
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equitable distribution of actual television service. Under 
these circumstances, the Commission's re-allocation determi- 
nation of March 1, 1957 is well within the proper exercise 


of its discretion, 


II. THE COMMISSION'S PROCEDURE IN THE RULE- 
MAKING PROCEEDING COMPLIED WITH THE 


NOTICE REQUIREMEN OF THE ADMINISTRATIVE 
PROCEDURE ACT. 

The sole argument of petitioners Owensboro and Owensboro 
Publishing (O. Br., pp. 9-18) — an additional argument of 
petitioner Evansville (E. Br., pp. 11-23), is that the Notice 
of Proposed Rule Making did not give adequate notice that the 
proceeding would be concerned with Channel 9 in Hatfield. It 
is undisputed that petitioners had actual notice that the 
proceeding involved Channel 9, Thus, the Notice of Proposed 
Rule Making, which proposed to reserve Evansville Channel 7 
for non-commercial educational use, invited comments from 
those "of the view that the proposed amendment should not be 
adopted, or should not be adopted in the form set forth here- 
in” (R. 1). WFIE and WEHT -= the two UHF stations in the 
Evansville area -- filed a joint counterproposal on December 
3, 1956. They renewed the request made by their corporate 


predecessors -- Ohio Valley and Premier -= in 1954 and 1955 


petitions for rule making in. the Evansville area, that both 


Evansville Channel 7 and Hatfield Channel 9 be deleted as 
commercial assignments in the Evansville-Hatfield area. 
(R. 295-328). On the date on which reply comments were 


due, December 28, 1956, all three of the petitioners herein 
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filed pleadings directed toward the Channel 9 counterproposal. 
(R. 474-476. 712-736). Owensboro and Owensboro Publishing 
filed a motion to strike the counterproposal as being beyond 
the scope of the proceeding. (R. 474-476). Evansville, in 
addition to contending that only Channel 7 was properly involved 
in the proceeding, also commented at length on the merits of the 
Channel 9 counterproposal. (R. 712-730, 733-735). Petitioners 
contend, however, that actual notice is insufficient and that 
the whole proceeding is technically invalid for want of com- 
pliance with Section, 4(a) of the Administrative Procedure Act 
(S U.S.C~- 1003 Ca)). 

We submit that the notice afforded by the Commission in 
this case fulfilled the requirements of the Administrative Pro- 
cedure Act. Section 4(a) of the Act provides in pertinent part: 

General notice of proposed rule making shall 


be published in the Federal Register (unless all 
persons subject thereto are named and either 


personally served or otherwise have actual notice 
thereof in accordance with law) and shall include 


+ * * (3) either the terms or substance of the 


proposed rule or a_ description of the subjects and 
issues involved, (Emphasis added.) 


The Notice of Proposed Rule Making, published by the Com- 
mission in the Federal Register (21 F.R. 4972), included an 
adequate “description of the subjects and issued involved", 
This notice referred to the Report and Order in the nationwide 
rule making proceeding with respect to the VHF-UHF problem 


20/ 
(Docket No. 11532), stated that rule making was proposed 


20/ Petitioner Evansville concedes (E.Br., p.15) that the 
Evansville UHF stations filed comments in the nationwide pro- 
ceeding urging deletion of both Channels 7 and 9. 
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"in accordance with the general objectives outlined in the 
above Report and Order", proposed channel changes in Evansville, 
Indiana, and syeetPicaity invited comments from interested 
persons of the view that the proposed amendment “should not be 
adopted in the form set forth herein". (R. 1). The most obvious- 
ly interested persons who might be expected to file comments 
to the effect that the proposed Evansville amendment "should 
not be adopted in the form set forth" by the Commission, were 
the two existing UHF licensees in the Evansville area, who had 
already made their position a matter of public record. Thus, 
as set forth, supra, in 1954, when or UHF licensees first 
sought rule making to deintermix the Evansville area by delet- 
ing Channel 7 as a commercial assignment, the Commission denied 
their petitions on the ground, inter alia, that deletion of 
Channel 7 would not effectively deintermix the Evansville area 
because of the VHF Channel 9 assigned to Hatfield, Indiana, 
21 miles away. (11 Pike & Fischer, R.R. 909, at rn aeel 
Following the denial of their petition to delete commercially 
Evansville Channel 7 only, the two UHF licensees in October 
1954 and February 1955 requested rule making to delete com- 
mercially both Channel 7 and Channel 9, and the rule-making 


proceeding actually begun on this proposal was terminated 


(13 Pike & Fischer, R.R. 1511) only because of he institution 


21/ Petitioner Evansville's station on Channel 7 places a 
Grade A signal over Hatfield and both Owensboro and Owensboro 
Publishing, as applicants for Channel 9 in Hatfield, planned 
to provide Evansville with a Grade A signal. (BR. 323). 
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of the nationwide rule-making proceeding in Docket 11532. 
(20 F.R. 8501). Under these circumstances, the Notice of 
Proposed Rule Making published by the Commission, which 
invited counterproposals, was sufficient fairly to apprise 
petitioners that rule making to deintermix Evansville might 
reasonably involve also the neighboring VHF Channel 9 in 
Hatfield. 

Furthermore, this was not the only published notice to 
petitioners that the instant rule-making proceeding would 
involve counterproposals as to channel assignments in Hatfield 
and other communities in the Evansville area. Following the 
Notice of Proposed Rule Making (published on June 26, 1956), 
Mid-America -- the non-operating permittee of a UHF channel in 
Louisville, Kentucky, petitioned the Commission to delete 
Channel 7 from Evansville and reassign it to Louisville as a 
third commercial assignment. (R. 4). The Commission, in a 
Memorandum Opinion and Order published in the'Federal Register 
on October 25, 1956 (21 F.R. 8196), denied the Mid-America 
petition on the ground that it would be considered as a counter- 
proposal in the Evansville deintermixture proceeding and hence 
“there was no necessity for amending the notice of rule making 
or for instituting further rule making to mcorporate the 
Louisville proposal..." (R. 755-756). 

Moreover, the Commission's Memorandum Opinion and Order 


of December 3, 1956, denying petitioner Evansville's petition 


for withdrawal of the Notice of Proposed Rule Making, stated 
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that the notice was "merely a proposal which may or may not 
be adopted in the form proposed." (R. 211). Cf. John H, Phipps, 


11 Pike & Fischer, R.R. 1527, Tri-County Broadcasting Co,, 11 
Pike & Fischer, R.R. 1565. Comments filed by Mid-America in 


the instant rule-making proceeding on December 3, 1956 -- the 


same date on which WFIE and WEHT filed their Channel 9 counter- 
proposal -- proposed re-allocation of Evansville Channel 7 to 
Louisville and deletion of Hatfield Channel 9, (R, 245-294). 
In the light of the foregoing, petitioners were fully on 
notice that the Evansville proceeding might entail assignments 
in other communities, Indeed, the fact that they filed reply 
pleadings directed toward the Channel 9 counterproposals on 
December 28, 1956, shows that petitioners heeded the notice, 
took it upon themselves to examine the counterproposals of 
public record, and presented "responsive data or arguments 
relating thereto", (S. Rept. No. 752, 79th Cong., Ist Sess., 
p. 14; S. Doc. No. 248, 79th Cong., 2nd Sess., p.200). 

The circumstance that the Channel 9 counterproposal varied 
from the precise terms of the proposal set forth by the Commis- 
sion in its Notice of Proposed Rule Making, does not make the 
notice to petitioners deficient under Section 4(a) of the Admin- 
istrative Procedure Act (5 U.S.C. 1003(a)). Congress did not 
intend that an agency must announce a particular rule and 
strictly adhere to it throughout the entire rule-making proceed- 
ing in order to avoid any possibility of surprise. It is enough 


that the notice be "sufficient to fairly apprise interested 
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parties of the issues involved, so that they may present 


responsive data or arguments relating thereto". (S. Rept. No. 


752, 79th Cong., Ist Sess., p. 14; S. Doc. No. 248, 79th Cong., 
2d Sess., p. 200). 

The proposition that an agency may adopt rules that may 
vary from those initially proposed in its notice of rule making 
was upheld by the Supreme Court in American Trucking Assns. V. 
United States, 344 U.S. 298, where the Interstate Commerce 
Commission adopted rules as to the leasing of trucks which 
varied in greater or lesser degree from the original four 
tentative proposals in the Commission's order instituting the 
investigation (13 F.R. 369), from the recommendations of the 
examiner, and from the rules adopted by a division of the Com- 
mission, (344 U.S. at 307). See Logansport Broadcasting Corp. 
v. United States, 93'U.S. App. D.C. 342, 346, 210 F.2d 24, 27. 
Cf. Civil Aeronautics Board v. State Airlines, 338 U.S. 572, 
where even in the stricter context of an adjudicatory proceed- 
ing, the Civil Aeronautics Board ultimately certificated a 
carrier for routes different from those proposed by anyone in 
the proceeding. Accord: City of Dallas v. Civi] Aeronautics 
Board, 94 U.S. App. D.C. 175, 221 F.2d 501, cert. den., 348 


22/ 
U.S. 914. 


Ey, In this connection, it is to be noted that the rule changes 


finally adopted by the Commission in the subject rule-making 
proceeding did not coincide with either its initial proposal, 
or any of the counterproposals submitted by Mid-America (R. 3- 
57), America Broadcasting Co., Inc. (BR. 245-294) or WFIE and 
WEHT (R. 296-328), but were, in effect, a composite of certain 
aspects of the various proposals submitted, Thus, the Commis- 
sion*‘s action here was consonant with the statement in its 
Memorandum Opinion and Order of November 28, 1956, that: "Only 
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As a practical matter, of course, the Evansville proceed- 
ing was bound to involve channel changes in other communities 
unless both the Commission and the persons commenting adhered to 
the precise form of the proposal set forth in the Notice of 
Proposed Rule Making, i,e,, to interchange the commercial and 
non-commercial educational assignments of Evansville Channels 7 
and 56. Any other er with respect to Channel 7 would 
necessarily have raised the question of where to put that 
channel consistent with mileage spacing requirements of Section 
3.610 of the Commission's Rules and Regulations (47 C.F.R. 
3.610), if that valuable and scarce resource were not to lie 
dormant and unused. Deletion of Channel 7, in any event, would 
have entailed consideration of what channel should be assigned 
to Evansville as a replacement. Moreover, apart from the fact 
that, as the Commission had already stated (11 Pike & Fischer, 
RoR. 909, at 911), rule making to deintermix Evansville would 
be ineffective if it were limited solely to Channel 7 and 
excluded consideration of VHF Channel 9 twenty-one miles away, 
the instant case is an example of the Commission's general 
experience that a single channel reassignment can seldom be 
considered in isolation but is likely to have more far-reaching 
effects on the delicate allocation balance of the over-all Table 


23/ 
of Assignments. Thus, the Commission, in its Report and Order 


22/(Cont'd) after consideration of the requested commeats and 
any counterproposals that may be submitted will we be in a-posi- 
tion to judge the proposal on its merits, both legal and fact- 
ual." (R, 211-212). 


23/ See Note 9 in WIRL Television Company United States. 
Case No. 13768, et al., decided March 27, 1958, rehearing denied 
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here, deleted Channel 7 from Evansville and transferred it to 
Louisville, deleted Channel 9 from Hatfield and transferred it 
to Evansville for non-commercial educational use, substituted 
UHF Channel 31 for VHF Channel 7 in Evansville, redesignated 
Evansville Channel 56 as a commercial assignment and transferred 
it to Owensboro (Kentucky) to serve the Hatfield area as a sub- 
stitute for Channel 9, and substituted UHF Channel 78 for UHF 
Channel 31 in Tell City, Indiana. (R. 768). To hold, as 
petitioners contend, that the Commission in its Notice of 
Proposed Rule Making was required to specify precisely all of 
the above channel changes -- without the benefit of comments 
from persons who might be affected -- would in large part 
defeat the very purpose of the rulenaking proceeding. As the 
Commission here stated (R, 211-212): "Only after consideration 
of the requested comments and any counterproposals that may be 


submitted will we be in a position to judge the proposal on 


its merits, both legal and factual.” See Logansport Broadcast 


ing Corp. v. United States, supra. 


Even assuming, arquendo, that petitioners could have been 


misled into thinking that Channel 9 was not within the scope 


23/(Cont'd) May 5, 1958, The notice of proposed rule making 

in at least one of these cases likewise varied from the terms 
of the rules actually adopted after the rule-making proceeding. 
Thus, in the Duluth-Superior proceeding (22 F.C.C. 1235), the 
Commission proposed to add a third commercial VHF channel to 
the area by unreserving the non-commercial designation of VHF 
Channel 8. (21 F.R. 4971). As the result of a counterproposal, 
however, the Commission's final Report and Order retained the 
non-commercial reservation for VHF Channel 8, but added a new 
VHF Channel 10 which was deleted from another community. (22 
Eg ia 3152) ° 
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of the Evansville proceeding at the time they filed their 
motions to strike and comments on the merits of the Channel 9 
counterproposals, all possible doubt was removed when the Com- 
mission published its Report and Order in the rule-making pro- 
ceeding. Petitioners then, with undisputed notice of the entire 
scope of the proceeding, had an opportunity to petition for 
reconsideration of the Report and Order and to comment in 
full on the merits of the rule changes before they became final. 
Petitioner Evansville availed itself of this opportunity (R. 
774-831); petitioners Owensboro and Owensboro Publishing chose 
not to do so. 

Finally, petitioners’ major reliance (E. Br., p. 12, 0. 
Br., p. 18), on Hotch v. United States, 212 F.2d 280 (9th Cir), 
is completely misplaced, In the Hotch case, the Ninth Circuit 
set aside a criminal conviction for failure of the Department 
of Interior to publish in the Federal Register, pursuant to 
Section 4(a) of the Administrative Procedure Act (5 U.S.C. 
1003(a)), a regulation making it an unlawful offense against 
the United States, punishable as a crime, for persons to fish 


in certain “closed” waters. However, the Hotch case was not 





concerned with the sufficiency of a published notice of pro- 
posed rule making in affording an opportunity for participating 
parties to be aware of the scope of the rule-making proceeding. 
On the contrary, in the Hotch case there was neither publica- 
tion of any notice of proposed rule making, nor publication of 


the rule itself proscribing criminal conduct. (212 F.2d at 284). 
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The Court held that the regulation there was invalid as the 
basis for criminal prosecution for want of publication “whether 
Or not appellant had actual notice of its contents". (212 F.2d 
at 284). In this connection, the Court stated that the Admin- 
istrative Procedure Act (5 U.S.C. 1001 et seg.) and the Federal 


Register Act (44 U.S.C. 301 et seq.) “require publication, 


a 
irrespective of actual notice, as/prerequisite to the issuance 


of a regulation making certain actions criminal." (Ud. at 283- 
284). (Emphasis in original.) But this has nothing to do with 
the question of what type of notice is appropriate under Sec- 

tion 4 of the Administrative Procedure Act to apprise parties 

participating in rule making of the nature of the proceeding. 

This problem is governed by the decisions in American Trucking 
Assn. v. United States, Logansport Broadcasting Co. v. United 

States, Civil Aeronautics Board v. State Airlines, and City of 
Dallas v. Civil Aeronautics Board, supra. 
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CONCLUSION 


In sum, we submit that the Commission's rule-making actions 


here under review are reasonable and proper on the merits and 
procedurally valid, since the Notice of Proposed Rule Making 
was sufficient under the Administrative Procedure Act or, in 
any event, cured by the subsequent notices accorded petitioners 
in this case. For the foregoing reasons, the Commission's 
actions should be affirmed or, where appropriate Gee Counter- 
statement as to Jurisdiction, pp. 1-4. supra). the appeals 
dismissed, 


Respectfully submitted, 


VICTOR R. HANSEN, 
Assistant Attorney General, 


DANIEL M. FRIEDMAN, 
Attorney, 
Department of Justice 


WARREN E. BAKER, 
General Counsel, 


RICHARD A. SOLOMON, 
Assistant General Counsel, 


RUTH V. REEL, 
Counsel, 


RICHARD M. ZWOLINSKI, 
Counsel, 
June 19, 1958 Federal Communications Commission 
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Appellee and Respondent 


UNITED STATES OF AMERICA, 
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WEHT, INC., Intervenor 


ON PETITIONS FOR REVIEW AND APPEALS FROM DECISIONS 
AND ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


OPPOSITION OF THE APPELLEE-RESPONDENTS 
TO PETITIONS FOR REHEARING EN BANC 


The Federal Communications Commission and the United 
States of America, appellee-respondents in these cases, here- 
by oppose the petitions for rehearing en banc directed to this 
Court’s decsBion of December 18, 1958, filed on January 16, 


1959, by Owensboro On The Air, Inc. and Owensboro Publishing 
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Company (hereafter collectively referred to as “Owensboro”") 

and by Evansville Television, Inc. (hereinafter saeeniee 
The Court'*s decision with one judge dissenting, affirmed the 
Commission Report and Order in a rule-making proceeding realloca- 
ting VHF Channel 9, previously assigned for commercial operation 
at Hatfield, Indiana, a small town located 21 miles from Evans- 
ville, Indiana, to Evansville, on a reserved basis, as a channel 
reserved for non-commercial educational use, 

The lengthy petitions for rehearing en banc filed by Owens- 
boro and Evansville, consisting of 18 and 27 pages, respectively, 
are devoted primarily to reargument of matters fully briefed by 
all the parties and argued orally to the panel of the Court 
which issued the opinion of. December 18, 1958. We believe that 
no useful purpose would be achieved by restating here why we 
believe each of the contentions advanced by the petitioners is 
invalid since our position on each of these arguments is set 
forth at some length in our briefs, and since the operative 
facts which, we believe, compel a determination that no rever- 
sible error exists here are set out in the Court's decision. 

We feel it appropriate, however, to take issue with the 
contentions made by both of the petitioners as to the scope 
of the Court*s opinion, In attempting to show some basis for 


an en banc review of the decision of the panel of the Court 





which originally heard these cases, petitioners have given the 


1/. References to the Owensboro petition are designated 


"0. Pet.” and those to that of Evansville as "E, Pet.™. 


ee 
Court"s opinion a broad reading which, we believe, is clearly 
ufwdarranted. Thus, it is alleged, the decision here “bears 
on the procedures to be followed by the Commission in every 
television allocation proceeding, and so liberalizes these 
proceedings as effectively to exempt the Commission from the 
notice requirements of Section 4 of the APA" (E. Pet., p.2) 
and that, "...the case is one of broad significance and the 
decision, if permitted to stand in its present form, will have 
a serious and detrimental effect upon all federal rule making 
proceedings.” (0, Pet., p.2). These contentions of petitioners, 
in our opinion, seriously misconceive the scope of the Court's 
decision and ignore the significance of the language appear- 
ing on page 12 of the Court's opinion. 


The Court, in concluding not to reverse the Commission's 


otherwise valid determination because of the alleged deficiency 


of notice that the eventual Commission deintermixture determina- 
tion might involve Channel 9 in Hatfield, specifically stated 
that its conclusion was based “particularly on the facts of 

this case.™ (Slip Op., p.12). And the Court majority emphasized 
that it had "...no intention whatever of accepting a Commission's 
plan of convenience as a substitute for compliance with the 

rule making requirements of $4 of the Administrative Procedure 
Act." (Ibid.) The Court thus made it abundantly clear that its 
decision was not intended to have and would not have the wide- 
spread impact on Commission, or other agency, rule making 


proceedings which petitioners clain. 
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The narrow thrust of the Court's decision is pointed up 
by examination of the differences between the panel majority 
and the dissenting judge. The majority opinion points to 
the fact that the original Notice of Proposed Rule Making, 
printed in the Federal Register, contained an express reference 
to the Commission's decision in the general television alloca- 
tion proceeding in Docket No. 11532 released simultaneously 
with the Notice of Proposed Rule Making here, and to the 
“interim program” and “general objectives” set out therein 
as aids in determining the conditions for interim deintermixture 
of-“markets with one ormre commercial VHF assignments”. (13 
Pike & Fischer, R.R. 1571, 1582). The Court also noted that 
the Notice expressly; provided for comments by persons of the 
view that the proposed amendment of assignments in Evansville 
“should not be adopted in the form set forth herein.” (Slip 
Op., pp. 6-7). It felt these statements in the Notice were 


sufficient, under the circumstances, to put interested parties 


On. notice that consideration might be given to shifts in other 


channels providing service to Evansville although the caption 


of the Notice referred to "Evansville, Indiana“ rather than to 
EY, 
the Evansville area generally. The majority also believed, 


in view of the actual knowledge all the petitioners admittedly 


had prior to final action by the Commission of counter-proposals 


27 Petitioner Evansville, at least, was well aware of the 


area-wide nature of the problem. For in its comments objecting 
to the Commission proposal, as made, it pointed out that with 
channel 9 remaining in Hatfield the “Evansville area” would not 
be effectively deintermixed within the meaning of the criteria 
set forth in the Commission*s Report and Order in Docket No. 
11532 (R. 350). 
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involving Hatfield Channel 9, and the fact that Owensboro, who 
had filed procedural objections to Commission consideration of 
these counter-proposals rather than an answer thereto, had 

failed to avail itself of the opportunity to seek reconsidera- 
tion of the order deleting the channel from Hatfield, that any 
conceivable deficiency in the original Notice was not prejudicial 
to petitioners. 

While Judge Fahy, dissenting, disagreed with his colleagues 
as to the sufficiency of the original Notice in alerting interested 
parties as to the possible scope of the eventual Commission 
order, nothing in his opinion suggests that his difference with 
the majority goes beyond a difference in construction of the 
particular Notice here involved. On the contrary, he appears 
to have felt that any deficiency in the Commission‘s original 
Notice here might have been cured had the Commission announced 
its construction of the Notice by ruling upon Owensboro's pro- 
cedural objections to consideration of the Channel 9 counter- 
proposals prior to issuance of its final decision (Slip Op. 

p. 16). Both the majority and dissenting opinions here emphasize 
the need for adequate notice in rule making proceedings. 
Certainly nothing in the Court's decision purports to establish 
any general rule that a counter-proposal can expand a rule- 
making proceeding beyond the area reasonably encompassed in 

the Notice of Proposed Rule Making. The limited holding here 

is that, in the context of the UHF-VHF deintermixture proceed- 
ings instituted by the Commission, counter-proposals relating 


to a VHF channel in the Evansville area were reasonably related 


a ie me 

to consideration of the deintermixture of Evansville proposed 
in the Notice, 

In short, there'is nothing, apart from petitioners’ natural 
disappointment that their arguments have not prevailed (see 
Slip Op., p. 14) to indicate that the opinion of the Court 
here raises any issue of general significance warranting re- 
hearing by the Court en banc, or in any manner establishes a 
rule of law concerning the requirements for notice in rule 


making proceedings different in any way from that which this 


Court has previously applied. See Logansport Broadcasting 
Corp. v. United States, 93 U.S. App. D.C. 342, 210 F.2d 24. 


The petitions for rehearing, accordingly, should be denied. 


Respectfully submitted, 


Victor R. Hansen, 
Assistant Attorney General 


Henry Geller, 
Attorney 
Department of Justice 


John L. FitzGerald, 
General Counsel 


Richard A. Solomon, 
Assistant General Counsel 


Richard M. Zwolinski, 
Counsel 
Federal Communications Commission 


January 30, 1959 
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Py 
COUNTERSTATEMENT OF THE CASE 
WEHT, Inc., hereafter referred to as WEHT, ue is the licensee 
of UHF television station WEHT in Evansville, Indiana, which has been 
‘ in Operation since 1953. WFIE-TV, the other UHF station in Evans- 
ville, has aiso been in operation since 1953, Evansville Television, Inc., 
i hereafter referred to as WTVW, has operated VHF station WT VW on 
+ Channel 7 in Evansville since August 1956. The Owensboro appellants - 
" petitioners, hereafter referred to as the Owensboro appellants, have 
in been applicants for a permit for VHF Channel 9 assigned to Hatfield, 
‘ Indiana, about 20 miles from Evansville. 
These cases are sequels to those in Coastal Bend Television Co. 
v. Federal Communications Commission, 98 U.S. App. D.C. 251, 234 
F.2d 686 (1956), the principal difference being that while in Coastal 
a Bend the Commission did nat adopt rule making to deintermix certain 
a television markets, despite the evident distress of the UHF stations in 


those markets, here, as in the Peoria case which was affirmed in 
WIRL Television Co. v. United States, U.S... App« D.Gx , 2S3 


F.2d 863 (1958), the Commission has determined to deintermix the 


1/ WEHT, Inc. has been the licensee of television station WEHT since 
1956. Before that time the licensee was Ohio Valley Television Com- 
pany. Since the position of both companies has been essentially the 
same in the various proceedings discussed in this case, the licensee 
will be referred to as WEHT hereafter, regardless of which corporation 
is meant. Similarly, the owner of the other UHF station in Evansville, 
WFIE-TV, will be referred to as WFIE, regardless of whether the pre- 
sent owner, WFIE, Inc., or the former owner, Premier Television, 
Inc., is meant. 
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Evansville market, and has consequently deleted Hatfield Channel 9 as 

a commercial channel and instead assigned it as an educational channel 
to Evansville, and has instituted a show, cause proceeding looking toward 
deletion of Channel 7 from Evansville and its assignment to Louisville, 
Kentucky, which has only two operating stations, both in the VHF band. 
It is also proposed in the show cause proceeding that WT VW have its 
operating authority modified to specify operation in Evansville on Chan- 
nel 31 in place of Channel 7. 

The instant petitions and appeals are from the Commission's 
action with respect to Channel 9. WTVW also appealed and petitioned 
from the Commission's show cause order respecting Channel 7, but the 
appeal and petition from that action were dismissed, presumably as pre- 
mature, by this Court in its Order filed; August 16, 1957 in Nos. 14, 046 
and 14, 047. 

To avoid repetition of the detailed facts of these cases, WEHT 
adopts the counterstatement of the case ‘contained in the brief of appellee - 
respondents. 

SUMMARY OF ARGUMENT 

1. The Commission gave all the notice required by the Adminis - 
trative Procedure Act that Hatfield Channel 9 might be involved in the 
Evansville deintermixture proceeding. There is no inflexibie require - 
ment that the Commission adopt only the specific rule set out in its 


notice of proposed rule making. It is necessary only that reasonable 
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notice be given and that the rule adopted be within the general scope of 
the proceeding. In this case, although not mentioning Channel 9, the 
Commission announced on three different occasions that counterpro- 
posals were invited to its proposal to delete Evansville Channel 7 asa 
commercial channel, and deletion of Hatfield Channel 9 in addition 
was a completely logical counterproposal, since it had been advanced 
as such in several different proceedings involving Evansville during a 
period of more than a year before the commencement of this proceed- 
ing. 

2. The WTVW attacks on the merits of the Channel 9 deletion 
must be rejected for reasons in addition to those set forth in appellee - 
respondents' brief. Most of the arguments presented by WT VW deal 
with matters which are still in controversy in a hearing before the Com- 
mission, and are thus premature for consideration here. These argu- 


ments are the attack on the Commission's findings as to the areas and 


populations to gain and lose service, the attack on the Commission's 


evaluation of the competitive impact of VHF operation in Evansville, 
and, in part, the argument that the Channel 9 deletion will prejudice 

the outcome of the Channel 7 proceeding. This latter argument should 
also be rejected as not having been raised before the Commission, and 
as lacking in substance. The WTVW attack on the objective of the Com- 
mission's order -- improvement of competitive opportunity among 


more stations -~ as unlawful should be rejected, because the objective 
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is well within the statutory mandate, and the action taken by the Com- 
mission was well calculated to attain the objective. Finally, the claim 
that the action taken here was inconsistent with other deintermixture 
cases should be rejected as untrue and as beside the point since no 
showing has been made that the decision aimed at in this case was wrong. 
ARGUMENT 


I, The Commission Gave Adequate 
Notice That Channel 9 Might be 


Involved in the Proceeding. 


In our view, the question as to adequacy of notice is answered 
by the answers to two subsidiary questions: (1) Whether the Commis- 
sion is required to adopt the precise rule set out in its notice of proposed 
rule making, or may it adopt a modification of it; and (2) whether 
appellants in this case were given reasonable notice that the modifica-~ 
tion actually adopted might be adopted. We think it is clear that the 
Commission is not bound to adopt only the rule set out in its notice, and 
that it is equally clear that in this case appellants had notice that the 
rule actually adopted might be adopted. Consequently, there was no 
defect in the Commission's procedures. 

There are several cases, of both the Supreme Court and this 
Court, which show that agencies are not so constrained in their actions 
that they must either adopt the precise rule set out in their notice or 
adopt no rule. In American Trucking Ass'ns v. United States, 344 U.S. 


298 (1953), the Interstate Commerce Commission was affirmed in its 
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adoption of rules which differed substantially from those proposed in 
its notice. Similarly, in Civil Aeronautics Board v. State Airlines, 
338 U.S. 572 (1950), the Board was affirmed in its grant of routes sub- 
stantially different from those proposed by the applicant, over the ob- 
jection that the competing applicant did not have an opportunity to liti- 
gate the particular route which was granted. And in City of Dallas v. 
Civil Aeronautics Board, 94 U.S. App. D.C. 175, 221 F. 2d 501 (1954), 
this Court held that an airline's destination in a given area could be pre- 
scribed as a specific airport, not specified in its application or men- 
tioned in the issues of the case as initially framed. 

These cases stand for the proposition that the agency has reason- 
able latitude in adopting rules which may vary somewhat from those 
initially proposed in its notice of proposed rule making. A determination 


of the Court in connection with the very television table of assignments 


here in issue is to the same effect. In Logansport Broadcasting Corp. 


v. United States, 93 U.S. App. D.C. 342, 210 F. 2d 24 (1954), it was 


argued that the Commission's adoption of the table of assignments was 
invalid, as a violation of Section 4(a) of the Administrative Procedure 
Act, 5 U.S.C. 1003(a), because the Commission did not follow the allo- 
cation principles, or "priorities, " announced in the notices of proposed 
rule making issued in the course of the proceeding. In rejecting the 
petitioner's claim that the rules had improperly been changed in the 


middle of the game, this Court held that: 
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"Section 4(a) of the Administrative Procedure Act. . . requires 
only that the prior notice include a 'description of the subjects 

and issues involved.' We think the procedure adopted by the Com- 
mission amply fulfilled this requirement. The 'priorities, ' 
moreover, clearly appear to have been intended as guides, not 

as inflexible, unchangeable rules. Surely every time the Com- 
mission decided to take account of some additional factor it was 
not required to start the proceedings all over again. If such 

were the rule the proceedings might never be terminated." 

(id. at 93 U.S. App, D.C. at 346, 210 F. 2d at 28) 


So here, the Commission set out the specific allocation changes it pro- 


posed, not as inflexible, unchangeable rules, but as a proposal to which 
2/ 
counterproposals were invited. The Logansport case is controlling 
3/ 
here. 


2/ As the Commission makes clear in its counterstatement of the case, 
the Commission (a) in its notice of proposed rule making invited any 
"interested party who is of the view that the proposed amendment should 
not be adopted. . .in the form set forth herein" (R.1) to file comments; 
(b) in a subsequent opinion (21 F.R. 8196) denied a request for rule 
making proposing assignment of Channel 7 to Louisville in place of 
Evansville, a proposal not specifically made by the Commission in its 
notice, on the ground that such a request should be considered as a 
counterproposal in the Evansville proceeding, and (c) still later (R. 209- 
13), denied a WT VW request for withdrawal of rule making with the 
statement, among others, that the original notice had set forth a pro- 
posal which was subject to counterproposals, and therefore the exact 
rule to be adopted could not be determined until full consideration had 
been given to all the comments, including the counterproposals. 


3/ It should be pointed out that the Commission's Sixth Report and Or- 
der (17 F.R. 3905, et seq.) of 1952, adopting the table of assignments, 
which was affirmed in Logansport and in Peoples Broadcasting Co. v. 
United States, 93 U.S. App. D.C. 78, 209 F. 2d 286 (1953), adopted 
numerous channel assignments which were different from those speci- 
fied in the notice of proposed rule making (see para. 248, 17 F.R. 3935). 
For example, Channel 3 originally proposed for New London, Connecti- 
cut (para. 253(a)), was finally assigned to Hartford (para. 288); a chan- 
nel was assigned to Hanover, N.H., when none had been proposed (con- 
tinued on next page) 


oe 
The cases establish, therefore, that the Commission was not 
limited, in its determination of the proper rule to adopt for the Evans- 


ville area, to the specific terms of the rule set forth in the notice of 


proposed rule making. The holding of the cases accords fully with 


common sense. One obvious and important purpose of publishing a 
notice of proposed rule making is to call for suggestions from inter- 
ested parties as to methods of improving upon the rule proposed in 

the notice. If the Commission, and other agencies in comparable situ- 
ations, were confined to the procedural strait-jacket which appellants 
seem to advance as a legal requirement, this important function of 
rule making would be crippled in its effectiveness, because no agency 
could afford the loss of time and manpower involved in commencing a 
proceeding anew every time it appeared that there might be merit ina 
modification of the rule originally proposed. 

The cases cited above establish that, so long as interested parties 
have reasonable notice and opportunity to make their views known, the 
Commission may adopt any rule, otherwise proper, comprehended with- 
in the general terms of its notice, particularly where the assignment. 


4/ 


involved has actually been suggested in the course of the proceeding. — 


3/(Cont'd) (para. 289,:291); VHF assignments were made to Altoona, 
Penna. and Harrisonburg, Va. (para. 371) where none had been proposed 
(para. 367); and numerous other changes were also made. 


4/ See, in this latter connection, City of Dallas v. Civil Aeronautics 
Board, supra. 
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This brings us to the second question posed above, the question of 
whether appellants had adequate notice. 

That appellants were given adequate notice is clear from the 
facts that: (1) the Commission announced repeatedly that counterpro- 
posals were in order in the proceeding, 3/9) Hatfield Channel 9 had 
for years consistently been considered, by the Commission and others, 
to be an assignment having an important bearing on deintermixture in 
the Evansville market, and it was a channel which many times previous- 
ly had been considered for deletion as a commercial channel in the 
Evansville market; of (3) WFIE and WEHT, among others, proposed 
deletion of Hatfield Channel 9, as a counterproposal in this proceeding; 
and (4) all three appellants made evident their knowledge of the exis - 
tence of that counterproposal by responding to it, in one way or another, 
in the rule making proceeding. The fact that two of them chose to 
stand on the technical notice point rather than attempting to deal with 


the counterproposal on the merits has, of course, no bearing on the 


5/ See note 1, supra. 


6/ As the Commission points out in its counter statement of the case, 

(1) in January 1955 the Commission denied a petition to delete Evans- 
ville Channel 7 as a commercial channel, on the ground, among others, 
that the assignment of Channel 9 to Hatfield meant that deletion of Chan- 
nel 7 would not accomplish effective deintermixture, (2) in February 
1955 WFIE and WEHT sought reconsideration and deletion of both Chan- 
nel 7 and Channel 9, (3) in response, a rule making proceeding on the 
proposal was instituted in March 1955 and terminated in November 1955, 
(4) another allocation proceeding was simultaneously started, and it 
ended in July 1956, when (5) the Evansville deintermixture proceeding, 
(continued on next page) 
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question whether there was adequate notice, and it should be pointed 
out that WI VW, although arguing the notice point, nevertheless consid- 
ered it the better part of valor to discuss the merits of deletion of both 
channels, 7 and 9, at some length in its reply comments (R. 720-30). 
Moreover, even if it were to be assumed, arguendo, that there 
was a defect in the notice of proposed rule making, any such defect was 
obviously cured by the Report and Order of February 26, 1957, itself, 
which was published in the Federal Register (22 F.R. 1499, March 8, 
1957), and which specified the rule change. All three petitioners had 
full opportunity to seek reconsideration of that Report and Order, and 
WTVW actually did so, presenting a number of arguments why the chan- 
ges, including Channel 9, should not be made, and the Commission 
denied this petition on the merits. There can be no claim of lack of 


notice following the issuance of the Report and Order, and although 


the Owensboro petitioners chose not to avail themselves of the oppor- 


6/(Cont'd) here appealed from, was instituted. In all of the proceedings 
listed above, deletion of Channel 9 from Hatfield was suggested by one 
party or another as necessary to deintermixture of the Evansville mar- 
ket, and in the proceedings listed in items 2-5, above, stations WEHT 
and WFIE actually asked for deletion of the channel. 


7/ WTVW complains (p. 22) that when it argued against deletion of Chan- 
nel 9 in its petition for reconsideration, "it was in the position of attem- 
pting to overcome a final decision that those channels should be deleted." 
Whatever may be the merit of this assertion, the only relief which 

could follow from a holding that the notice requirements were not com- 
plied with -- remand of the proceeding in order that the defect could be 
cured -- would not assist WI VW in overcoming that determination. 
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tunity to seek reconsideration before the Commission, they are never- 
theless bound by the fact that reconsideration was sought and was denied 
despite the extensive arguments presented on the merits against the 


deletion of Channe! 9. As this Court has held in Wrather-~Alvarez 


Broadcasting, Inc. v. Federal Communications Commission, 101 U.S. 


App. D.C. 324, 248 F.2d 646 (1957), "the loser before the Commission 
has no vested right that the Commission's errors be preserved pending 
appeal." If there had been any error in the Commission's procedure, 

it was cured by the issuance of the Report and Order, the filing of the 
petition for reconsideration, and its denial on the merits. 

We submit that the notice argument seeks to exalt form above 
substance. There can be no doubt that in this case the Commission's 
notice of proposed rule making was sufficiently broad to comprehend 
the deletion of Channel 9, and there can be no doubt that all three peti- 
tioners had both real and constructive notice that the channel was 
involved in the Evansville deintermixture proceeding, as it had been 
involved since January 1955. That petitioners have relied principally 
upon what they hope is a technical defect in the notice of proposed rule 
making, and that two of them have relied on it exclusively, without any 
effort to oppose the merits of the rule change adopted by the Commission, 
serves perhaps to emphasize the weakness of the arguments on the 


merits against the rule change, but does not detract from the fact that 





12 « 
the notice requirements have been fully complied with. The Evansville 
UHF stations have been struggling for more than three years to resolve 
the allocation situation in the Evansville area so as to permit them to 
have a reasonable chance to survive and to serve the public. No sub- 
stantive purpose can be served by the further delay which would be the 


only consequence of a remand on the notice point. 


Il. The WTVW Attacks onthe Merits of the 
Commission's Orders Must be Rejected. 


WTVW makes several arguments on the merits of the Commission's 
action in deleting Channel 9 as a commercial assignment, all of which 
may be dealt with briefly. It should be mentioned at the outset, how - 
ever, that the appellants who have the most direct and substantial inter - 
est in the merits of the Channel 9 deletion, the Owensboro appellants 
who were applicants for the channel, have not challenged the merits of 
the Commission determination. 

We agree with the arguments presented by the Commission in its 
brief, which showed why the Commission's decision was perfectly cor- 
rect onthe merits. The following discussion, which emphasizes certain 
procedural defects inthe WIVW position, should be viewed as a supple- 
ment to rather than an attempted substitute for the Commission's position. 

WTVW is the owner and operator of the station on Channel 7 in 
Evansville and it is now participating in an adjudicatory show cause 


proceeding to determine whether its operating authority should be modi- 
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fied to specify operation on UHF Channel 31 in place of VHF Channel 7 
in Evansville. Most of the arguments it presents on the merits are not 
yet ripe for Court review, and will not be ripe until the conclusion of 
the show cause proceeding. They should, therefore, be disregarded 
here. 

Thus, WT VW argues at length (pages 25-34 of its brief) that the 
Commission erred in its findings as to the number of persons to gain 
or lose service should Channels 7 and 9 be deleted as commercial 
channels in the Evansville area and Channel 7 assigned to Louisville. 
But, as WI VW itself asserts in its brief (page 24), that same question 
is being adjudicated in the show cause proceeding, and it is thus pre- 
mature for WTVW to raise it now. Similarly, WT VW argues (pages 34- 
37) that the Commission improperly relied on its experience in other 
markets in assessing the impact on the competitive situation in Evans - 
ville of deletion of Channeis 7 and 9. But, as WTVW recognizes in its 
brief (p. 24), the Evansville competitive situation is being explored in 
the adjudicatory proceeding. It is, therefore, an issue which is not 
ripe for adjudication here. 


WTVW also argues (pages 23-24) that the Commission acted im- 


properly in finally deleting Channel 9, when action on that channel was 


part of a program of area deintermixture and was, therefore, inter- 
dependent with whatever action the Commission might take with res- 


pect to Channel 7, and the Channel 7 proceeding has not yet been con- 
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cluded. This argument should first be rejected because it was not pre- 
sented to the Commission and is thus not available for review by this 
Court. Communications Act, Section 405, 47 U.S.C. 405. It should also 
be rejected as premature. For the outcome of the adjudicatory proceed- 
ing might be the retention of the Channel 7 assignment in Evansville. In 
that event, WTVW could hardly complain if Channel 9 had been deleted as 
a commercial assignment in the area, and the question it raises would 
be moot. On the other hand, if the Commission should delete Channel 7, 
then the deletion of both channels would be completely consistent with 
the objective of area deintermixture. True, WTVW could then make what 
is essentially its claim here, that the Commission has prejudged the 
Channel 7 case by deleting Channel 9. But that is not a claim which is 
now justiciable, because the Channel 7 proceeding has not been concluded. 
It should also be pointed out that the institution of a proceeding looking 
toward deletion of a channel constitutes the type of ''tentative conclusion'' 
as to the proper course to be taken which was approved in Jacksonville 
Journal Co. v. Federal Communications Commission, 101 U.S. App. 
D.C. 12, 246 F.2d 699 (1957), and is not any improper kind of prejudg- 
ment. If WITVW persuades the Commission in the show cause proceeding 
that Channel 7 and Channel 9 should be retained in the Evansville area 
as commercial channels, there will presumably be nothing to prevent the 
Commission from reassigning Channel 9 to Hatfield. 


WTVW makes only two other arguments on the merits. The 


vs 
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first is that the action taken by the Commission here was for a purpose 
beyond its statutory authority (WTVW brief, pages 37-46). But the pur- 
pose, ‘improving the opportunities for effective competition among a 
greater number of stations, '' is obviously well within the statutory author- 
ity of the Commission. For example: 

(a) Section 303(g) of the Communications Act, 47 U.S.C. 303(g), 
calls on the Commission to ''encourage the larger and more effective use 
of radio in the public interest. '' 

(b) Section 307(b), 47 U.S.C. 307(b), calls upon the Commis- 
sion to ''make such distribution of licenses, frequencies, hours of opera- 
tion, and of power among the several states and communities as to pro- 
vide a fair, efficient, and equitable distribution of radio service to each 
of the same. '' 

The Commission!s objective of improving the opportunity for 
effective competition among a greater number of stations is obviously 
not only a permissible but inevitable gloss on the statutory mandate. 

And, it ''was not arbitrary to conclude that the goal would be better 
approached'' in the Evansville and Louisville areas by allotting a number 
of technically equal UHF channels to Evansville and other cities in the 
general area, instead of two VHF channels which would make the UHF 
channels useless, and by allotting a third VHF channel to Louisville, 
which already had two operating VHF stations and no other opportunity 


for additional service. WIRL Television Co. v. United States, 
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U.S. App. D. C. , 253 F.2d 863. 


The final WTVW argument (pages 46-49) is that the Commission's 
decision in this case was inconsistent with other deintermixture decisions. 
The Commission's brief shows that different results were the product of 
differing factual situations, and therefore the decisions were not incon- 
Sistent. But even if they were inconsistent, WTVW would have to go on 
to show that the Commission's determination here was an abuse of its 
discretion or otherwise invalid. That it has wholly failed todo. Its argu- 
ment is thus wholly beside the point. The Commission's action here was 
a perfectly proper one, and was, incidentally, exactly consistent with the 
action upheld in the WIRL case, supra, and that is all that was needed for 
affirmance in this case. 

CONCLUSION 

For the reasons set forth above, the petitions and appeals of 
the Owensboro appellants and WTVW should be denied, and the Commis- 
sion's action affirmed. 

Respectfully submitted, 
BERNARD KOTEEN 
ALAN Y. NAFTALIN 


836 Wyatt Building 
Washington 5, D. C. 


Attorneys for Intervenor WEHT, 
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[Nos. 13,776, 13,777, 14,044, 14,049] 
QUESTION PRESENTED 


The sole question presented has been stipulated 
and is set forth in the brief for petitioners-appellants 
Owensboro on the Air, Inc., and Owensboro Publishing 
Company. 
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COUNTERSTATEMENT AS TO JURISDICTION 


The report and order of the Commission amending Section 3. 606 
of its Rules and Regulations to delete the assignment of VHF channel 9 
at Hatfield, Indiana, and make various other changes in channel assign- 
ments (R. 755), as reaffirmed by the Commission upon reconsideration 


(R. 919), is properly reviewable by petition for review under Section 


402(a) of the Communications Act of 1934, as amended, 47 U .S.C. 402(a). 


It does not in terms fall in any of the categories of orders reviewable 
under Section 402(b), 47 U.S.C. 402(b), and the fact that a collateral 
effect of the order is to make ineligible for consideration applications 
for channel 9 at Hatfield, Indiana, does not convert a general rulemaking 
decision into a denial of appellants’ pending applications within the mean- 
ing of Section 402(b) (4). Accordingly, the appeals in Case Nos. 13,777 
and 14,044 should be dismissed. 


COUNTERSTATEMENT OF THE CASE 


To avoid repetition of the detailed chronology of background events 
in this case, the counterstatement of the case contained in the brief for 


the Commission is incorporated herein by reference. 


SUMMARY OF ARGUMENT 


The Commission's notice of proposed rule making looking toward 
deletion of the channel 7 commercial assignment in Evansville, Indiana 
and inviting counterproposals constituted constructive notice of the 
possibility that the proceeding might result in shifts in channel assign- 
ments in the general area surrounding Evansville, Indiana, including 
assignments in Hatfield, Indiana. The notice complied with the notice 
requirement of Section 4(a) of the Administrative Procedure Act. All 
interested parties were fairly apprised of the subjects and issues in- 
volved in the proceeding, and petitioners had actual notice of the counter- 





proposals involving channel 9. An administrative agency in fashioning 
a rule after completion of a rule making proceeding is not required to 


limit itself to the terms of its initial proposal. American Trucking 


Assns. v. United States, 344 U.S. 298; Logansport Broadcasting Corpo- 
ration v. United States, 93 U.S. App. D.C. 342, 210 F. 2d 24. 


ARGUMENT 


This case presents a narrow legal question which has been 
definitely settled by decisions of the Supreme Court and of this Court. 
Must a final decision in a rule-making proceeding be confined to adop- 
tion or rejection of the proposal contained in the notice of proposed rule 
making which initiates the proceeding, or some amendment thereto? 
The answer is clearly in the negative. American Trucking Assns. v. 
United States, 344 U.S. 298; see Civil Aeronautics Board v. State Air- 
lines, 338 U.S. 572; Logansport Broadcasting Corporation v. United 
States, 93 U.S. App. D.C. 342, 210 F. 2d 24. 


In the American Trucking Assns. case, supra, the Interstate Com- 
merce Commission had proposed four possible schemes of regulation 
for the leasing of trucks. The ultimate order of the Commission pro- 
mulgated rules which differed from those initially proposed in important 
respects (344 U.S. at 307; see 13 F.R. 369). The order was sustained 
in the face of contentions that there had been inadequate notice. 


The Logansport case is directly apposite here because, like the 
present case, it involved validity of television channel allocations. In 
Logansport it was vigorously contended that the nationwide television 
allocation plan finally adopted by the Commission (Section 3. 606 of the 
Commission's Rules) failed to apply allocation standards announced in 
notices of proposed rule making issued during the proceeding leading to 
the adoption of the plan. Section 4(a) of the Administrative Procedure 
Act was relied upon, as it is by petitioners here. This Court said 
(93 U.S. App. D.C. at 346): 
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Petitioner complains also of an alleged abandonment 
of the "priorities" published by the Commission in advance 
of the rule making. These priorities were to guide the 
parties in their submissions of evidence and the Commis- 
sion in its distribution of channels. As one of its reasons 
for assigning VHF Channel 10 to Terre Haute the Commis- 
sion stated that it had decided to assign in so far as prac- 
ticable, VHF channels to the larger cities. Such a con- 
sideration was not mentioned in the published priorities. 
Petitioner characterizes this as changing the rules in the 
middle of the game. It argues that this additional consid- 
eration adopted by the Commission after all evidence was 
submitted violated the notice requirements of Section 4(a) 
of the Administrative Procedure Act. That section, how- 
ever, requires only that the prior notice include "a descrip- 
tion of the subjects and issues involved."' We think the 
procedure followed by the Commission amply fulfilled this 
requirement. The "priorities," moreover, clearly appear 
to have been intended as guides, not as inflexible, unchange- 
able rules. Surely every time the Commission decided to 
take account of some additional factor it was not required 
to start the proceedings all over again. If such were the 


rule the proceedings might never be terminated. Emphasis 
supplied. | 


The reasoning of the Logansport decision is controlling here. The 
Commission had before it proposals or proceedings looking toward de- 
intermixture of the Evansville-Hatfield area to a UHF area over a 
period of several years prior to the decision herein. If the position 
urged by petitioners were adopted, the already lengthy proceedings 
"might never be terminated." 


* It is pointed out in the counterstatement of the case in the Commission's 
brief that (1) proposals were filed in February 1955 for deletion of channel 9, 
(2) a rule making proceeding looking toward adoption of this proposal was 
instituted in March, 1955 and terminated in November, 1955, (3) a general 
allocations proceeding was instituted in November, 1955 and terminated in 
July, 1956, and (4) the proceedings presently involved were instituted in July, 
1956. In all of the listed proceedings, deletion of the assignment of channel 9 
to Hatfield, Indiana for commercial television purposes was urged upon the 
Commission by proponents of deintermixture and opposed by the opponents of 
deintermixture. 


5) 


Rule making proceedings by nature must be flexible in scope. The 
history of deintermixture proceedings reviewed in the Counterstatement 
of the Case in the brief for the Commission reveals a degree of uncer- 
tainty on the part of the Commission on the question as to whether de- 
intermixture should be considered nationally, or area by area. As early 


as 1955, however, the Commission rejected a proposal to delete 


channel 7 in Evansville, in part because Evansville is located close 
(21 miles) to Hatfield, Indiana, where channel 9 was assigned (11 Pike -& 
Fischer R.R. 909). Thus the relevance of the kind of service (UHF or 


VHF) existing in nearby communities in determining a deintermixture 


question in a particular community was early recognized. 


The Commission's 1956 proposal to delete channel 7 in Evansville 
specifically invited counterproposals (R. 1). The filing of counter- 
proposals with respect to deintermixture of other communities in the 
Evansville area was a natural and forseeable consequence of this invi- 
tation, and it was incumbent upon any person who might be affected by 
channel changes in the Evansville area to watch the proceeding closely. 
There is every indication that petitioners did so. 


Petitioners find themselves in the difficult position of arguing a 
lack of notice concerning the possibility of a change in the Hatfield 
channel 9 assignment although they participated in the proceeding and 
responded to the counterproposals of other parties with respect to the 
channel 9 assignment. Petitioners elected to move to strike the counter- 
proposals instead of answering them on the merits (R. 474-476). When 
their motion was overruled, and the report and order changing the 
channel 9 assignment was adopted, petitioners eschewed the opportunity 
to petition for reconsideration and present arguments on the merits. 
Thus petitioners, with actual notice of the channel 9 counterproposals, 
deliberately chose to rely upon a possible technical defect in formal 
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notice rather than to urge upon the Commission their views as to the 
merits of the proposals before it. In light of the authorities reviewed 
above, it is evident that such reliance was misplaced. 


CONCLUSION 


For the foregoing reasons, and those stated in the brief for the 
Commission, the appeals in Cases 13,777 and 14,044 should be dis- 
missed. The orders of the Federal Communications Commission under 
review should be affirmed. 


Respectfully submitted, 
ANDREW G. HALEY 
J. ROGER WOLLENBERG 


Attorneys for 
Intervenor Mid-America Broadcasting 
Corporation 


Of Counsel: 
Haley, Wollenberg & Kenehan 


June 19, 1958 
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COUNTERSTATEMENT AS TO JURISDICTION 


The rule-making actions here challenged (R. 755-770, 919-923), 
not being among those expressly enumerated as appealable under 
47 U.S.C. Sec. 402(b), would appear to be reviewable only under 47 
U.S.C. Sec. 402(a). See Sangamon Valley Television Corp. v. United 
States, Case No. 13,992, decided May 1, 1958. It would follow, there- 
fore, that the appeals in Case Nos. 13,777 and 14,044 should be dis- 
missed. The petition for review in Case No. 13,776, taken before the 
Commission disposed of a petition for reconsideration filed the.same 
day by another party to the proceeding (R. 774-831),would appear to be 
premature under Southland Industries v. Federal Communications Com- 
mission, 69 U.S. App. D.C. 82, 99 F. 2d 117 (1938). But see Wrather- 
Alvarez Broadcasting, Inc. v. Federal Communications Commission, 
101 U.S. App. D.C. 324, 248 F. 2d 646 (1957). In any event, it has now 
been superseded by a new petition for review (Case No. 14,049) timely 
filed after the Commission denied the rehearing petition (R. 919-923). 
In short, the matters briefed by petitioners should be considered by this 
Court in Case No. 14,049; the other cases should be dismissed. 


COUNTERSTATEMENT OF THE CASE 


Television channel assignments, as specified in the Commission's 
Table (Rule 3.606) immediately prior to the changes here under review, 
are tabularized below for the five cities in Indiana and Kentucky affected 
by the March 1, 1957 Report and Order (R. 755-770): 


SD 





City? 3 Channels” 


Evansville, Ind. 7, 14, 50, *56 
Hatfield, Ind. 9 

Tell City, Ind. 31 

Owensboro, Ky. 62 

Louisville, Ky. 3, 11, *15, 21, 41, 51 


The foregoing channels -- some UHF and some VHF -- had been 
allocated to those communities pursuant to the intermixture concept 
enunciated in the Sixth Report -- on the then justified (but since dis- 
proved) assumption that the intermixture of VHF and UHF channels in 
the same markets and the same general areas would result in the manu- 
facture of nothing but all-channel receivers and that the new UHF 
channels would thus become in due course an "integral part of a single, 


nationwide television service." 3 


However, long prior to the action here challenged, the UHF station 
on Channel 21 in Louisville (Mid-America Broadcasting Corporation), 
confronted with competition from the two VHF prefreeze stations on 
Channels 3 and 11 in that market, had been forced to suspend operations 
(see R. 763, para. 9). The two UHF stations on Channels 14 and 50 in 
Evansville and Henderson feared a similar fate when (after comparative 
hearings were concluded) VHF Channel 7 in Evansville and VHF Chan- 
nel 9 in Hatfield (21 miles away) went on the air. They accordingly 
petitioned the Commission in 1954 and 1955 to deintermix the Evansville- 
Hatfield area, i.e., that Channels 7 and 9 be deleted as commercial 


1 Under Rule 3.607(b) (1 RR 53:607(b)) a channel allocated to a given com- 
munity is also available to any other community, within 15 miles thereof, 

to which no channel is specifically allocated. Pursuant to that rule, Channel 50, 

though allocated to Evansville, Ind., is now utilized by a station across the Ohio 

River in Henderson, Ky. 


2 Channels preceded by an asterisk (*) are reserved for noncommercial 
educational use. 


3 Sixth Report of April 14, 1952, 1RR Pt. I, p. 91:664. 











4 


assignments in those cities and that UHF channels be substituted there- 
for (see R. 295-328).” 


Pursuant to these requests, and as one of the so-called five 
"pilot" deintermixture proceedings, the Commission instituted rule- 
making proceedings on March 31, 1955 looking toward the non-utilization 
of Channels 7 and 9 for commercial purposes in the Evansville area 
(Docket No. 11334).2. The defunct UHF station in Louisville urged as a 
counterproposal that Channel 7 be shifted from Evansville to Louisville, 
thereby effectively deintermixing two areas (Evansville-Henderson- 
Hatfield and Louisville).° 


On November 10, 1955, on the premise that the intermixture con- 
cept had been "basic" to the Sixth Report and that the problem was one 
which should not be handled on a piecemeal basis, the Commission dis- 
missed the five "pilot'' proceedings and concurrently therewith instituted 
a general rule-making proceeding (Docket No. 11532) to consider the 
allocation problem on an over-all basis. 13 RR 1511; 13 RR 1522; 
20 Fed. Reg. 8501. In December 1955, while that proceeding was in 
progress, Channel 7 in Evansville was granted to Evansville Television, 
Inc. (11 RR 411).* . 


On June 26, 1956 the Commission issued a Report and Order in 
Docket No. 11532, in which it concluded at long last: (1) that its original 
intermixture policy was a "“failure';> (2) that UHF could not survive 
even in populous areas receiving a Grade A service from two or more - 


1 See also Coastal Bend Television Co. v. Federal Communications Commis- 
sion (Case Nos. 13, 056 and 13, 057), 98 U.S. App. D.C. 251, 234 F. 2d 4 
686 (1956). 


2 20 Fed. Reg. 2197; see Coastal Bend Television Co. v. Federal Communi- 
cations Commission (Case Nos. 13, 056 and 13, 057), 98 U.S. App. D.C. 
251, 234 F. 2d 686 (1956). he 


3 See Coastal Bend Television Co. v. Federal Communications Commission 2 
(Case Nos. 13, 058 and 13, 065), 98 U.S. App. D.C. 251, 234 F. 2d 686 
(1956). 


4 See also Coastal Bend Television Co. v. Federal Communications Commis- 
sion (Case Nos. 13, 056-13, 058, 13,065), 98 U.S. App. D.C. 251, 2% F. 
2d 686 (1956). 


5 Jacksonville Journal Co. v. Federal Communications Commission, 101 U.S. 
App. D.C. 12, 13, 246 F. 2d 699 (1957). 


OOOO Te 





+) 


VHF stations;1 (3) that the 12 VHF channels alone are insufficient to 
provide an adequate television structure (coverage and local outlets):” 
and (4) that the mistaken intermixture policy should be corrected in two 
ways -- by a possible long-range shift of all television to UHF (thus 
eliminating intermixture), and by the deletion (as an interim measure) 
of VHF channels in areas where such action would "improve the oppor- 
tunities for effective competition among a greater number of stations" 
(13 RR 1571).° 


Concurrently therewith the Commission on its own motion re- 
instituted its five "pilot" (and eight other) proceedings looking toward 
allocation shifts designed to improve the opportunities for effective 
competition in various markets, including Evansville (Docket No. 11757). 
In its Notice relating to Evansville, the Commission stated that rule 
making (to reserve Channel 7 in Evansville for educational use and to 
substitute a UHF channel therefor) was proposed "in accordance with 
the general objectives" outlined in the June 26, 1956 Report and Order 
(138 RR 1571), and invited comments from interested persons who sup- 
ported or opposed the proposal, including those who believed the pro- 
posed amendment "should not be adopted in the form set forth herein" 
(R. 1). 


1 "Our experience in other markets convinces us [that] the advent of a second 
VHF station in a UHF market, such as Albany-Schenectady-Troy, would, in 
all probability, destroy the ability of existing UHF stations to continue to provide 
service in the area."' 22 FCC Reports 293, 302 (para. 19). Cf. Commission's 
brief in WIRL Television Company v. United States (Case Nos. 13, 768 et al.), 
p. 26: "It seems clear that despite the head start of the [two] UHF stations in 
Peoria operation there by one VHF station proposed in 1952 is likely to seriously 
jeopardize the continued successful operations of one or both of the existing UHF 
stations as well as any real possibility of the successful development of a fourth 
station. '"' See also Channel Assignment to Columbia, S. C., 15 RR 1682, 1688 
(1957). : 


2 "As the Commission has recognized from the outset, and has frequently re- 

affirmed, the 12 VHF channels alone are not adequate to make possible 
sufficient outlets for a fully competitive television system. '' Report and Order, 
released June 26, 1956, in Docket No. 11532 (13 RR 1571, para. 12). 


3 See WIRL Television Company v. United States, Case No. 13, 768, slip 
opinion of March 27, 1958, pp. 3-6 (U.S. App. D.C.). 
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Mid-America, before comments were due, formally petitioned the 
Commission that the Evansville rule-making proceeding be expanded so 
as to permit a showing that Channel 7 (instead of being reserved in 
Evansville for educational purposes) be shifted to Louisville, thereby 
providing a third competitive VHF service in that market (R. 4).. In an 
order published in the Federal Register on October 25, 1956 (21 F.R. 
8196) the Commission ruled that "there was no necessity for amending 
the notice of rule making or for instituting further rule-making to 
incorporate the Louisville proposal . . .,". thus making it clear (as it 
did by analogous orders in several of the 12 other proceedings then in - 
progress) that related proposals and counterproposals could be filed as 
"Comments" and would be considered in due course by the Commission 
in those proceedings (R. 755-756). 


Accordingly, in the Comments filed December 3, 1956 in Docket 
No. 11757, Mid-America and the UHF stations in the Evansville area 
argued against deintermixture of the area "in the form" which the Com- 
mission had proposed. Mid-America asked that Channel 7 be shifted 
from Evansville to Louisville (R. 244-294) and that Channel 9 be deleted 
in Hatfield (R. 274). The Evansville-Henderson UHF stations (as in 
1955) asked that Channel 9 be likewise deleted from Hatfield, so that the 
entire Evansville-Henderson-Hatfield area would be effectively de- 
intermixed (R. 295-328). In reply comments filed December 28, 1956, 
the appellant-petitioner in Case Nos. 14,046 and 14,047 and the appellants- 
petitioners in the above-captioned cases took cognizance of these counter- 
proposals -- by motions to strike (R. 474-476) and by answering the 
contentions there made on the merits (R. 711-736). 


In a Report and Order released March 1, 1957 (R. 755-770) the 
Commission decided to deintermix the Evansville-Louisville areas -- 
by instituting a show-cause proceeding to shift Channel 7 from Evans- 
ville to Louisville, by substituting a UHF assignment therefor in Evans- 
ville, and by shifting Channel 9 from Hatfield to Evansville and reserving 


«@ 
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it for educational use. More specifically the channel assignments for 
the five cities affected would be changed to the following (R. 755-770): 


City Channels 
Evansville, Ind. *9, 14, 31, 50 
Hatfield, Ind. ~- 
Tell City, Ind. 78 
Owensboro, Ky. 56, 627 
Louisville, Ky. 3, 7, 11, *15, 21, 41, 51 


From this action by the Commission, the ungranted applicants for 
Channel 9 in Hatfield took appeals directly to this Court (Case Nos. 
13,776 and 13,777) in which they raised a single issue -- whether the 
Commission's notice of June 26, 1956 was adequate to warrant the 
changes which it adopted March 1, 1957. The Channel 7 licensee in 
Evansville raised the same question by petition for reconsideration -- 
contending on both procedural and substantive grounds that the March 1 
action was improper (R. 774-831). 


In a Memorandum Opinion and Order released June 24, 1957, the 
Commission, after making reference to the numerous proposals and 
counterproposals which had been submitted in the original Evansville 
proceeding and in the instant proceeding, concluded that interested 
persons had had adequate notice (actual and formal) of the possible 
ramifications of the Evansville deintermixture proceeding, and that the 
changes adopted in its March 1, 1957 Report and Order were in the 
public interest (R. 919-923). 


Following this action by the Commission, the ungranted applicants 
for Channel 9 filed new appeals in this Court, again limited to the notice 
question (Case Nos. 14,044 and 14,049). Evansville Television, Inc. 
filed appeals (Case Nos. 14,046 and 14,057) on the notice point and on 
1 As pointed out by the Commission (R. 764, fn. 11), the channels allocated 


to Owensboro, Ky. were equally available to Hatfield, Ind., under the so- 
called '15-mile rule" (1 RR 53:607(b)). 
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the merits. Insofar as these last-mentioned appeals related to the 
Commission's Channel 7 action, they were subsequently dismissed by 
this Court as premature (Order of August 16, 1957). 


American Broadcasting-Paramount Theatres, Inc. (ABC), as a 
television network interested in three or more equally competitive 
facilities in as many markets as possible, filed comments in support of 
the Commission's proposal to make Evansville all-UHF and to shift 
Channel 7 to Louisville, making that market all-VHF (R. 216-232, 442- 
473). It opposed Evansville Television's petition for reconsideration 
(R. 854-866). It accordingly intervened in the above-captioned. appeals. 
A motion by Evansville Television to strike those notices was sub- 
sequently denied by this Court (see Order of January 10, 1958).° 


SUMMARY OF ARGUMENT 


1. Under the criteria laid down in the June 26, 1956 Report and 
Order in Docket No. 11532 (13 RR 1571), the question whether a given 
community should or should not be deintermixed to all- UHF was an area 
matter, i.e., would the deletion of wide-coverage VHF channels serving 
that market result in "white area" around the periphery; was the area 
already predominantly UHF; would the existence of other VHF channels 
in nearby communities still leave the area intermixed, etc. The instant 
proceeding to deintermix Evansville was instituted pursuant to that 
Report (R. 1). Comments were expressly elicited from persons who 
thought that deintermixture should or should not be effectuated "in the 
form" proposed in the Notice (R. 1). 

The Commission was already on record that the deletion of 
Channel 7 from Evansville, without the simultaneous deletion of Channel 
9 from Hatfield (21 miles away), would not deintermix Evansville (11 RR 
909, 911). Thereafter, by action published in the Federal Register, the 
Commission let it be known that counterproposals pertinent to the 
Evansville proposal could be submitted as "comments" and would be 
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duly considered in the Evansville proceeding -- without further pub- 
lished notices. Comments proposing the deletion of Channel 9 as well 
as Channel 7 were duly filed on December 3. Petitioners had actual 
notice of these proposals, as evidenced by their motions to strike and 
by their treatment of these proposals on the merits. The original 
allocation of Channel 9 to Hatfield (rather than the nearby and larger 
cities of Evansville and Owensboro) was purely fortuitous -- the result 
of a technicality. Channel 9 was to all intents and purposes an Evans- 
ville-Owensboro allocation. Under these circumstances, petitioners 
had notice (actual and constructive) of the possible scope of the June 26 
proposal, and cannot complain (on notice grounds) of the Commission's 
subsequent action designed to effectively deintermix the Evansville 
area. 


2. Any attack on the merits has been resolved by this Court's 
decisions sustaining the Commission's action deintermixing Peoria and 
Springfield, 11. WIRL Television Co. v. United States, Case No. 13,768 


et al, decided March 25, 1958 (rehearing en banc denied May 5, 1958); 
Sangamon Valley Television Corp. v. United States, Case No. 13,992, 
decided May 1, 1958. 


I 


UNDER THE CIRCUMSTANCES OF THIS PROCEEDING 
THE COMMISSION'S NOTICES WERE ADEQUATE 


In view of the fact that in TV, unlike AM, the Commission has by 
a Table of Television Assignments (Rule 3.606) allocated specific 
channels to named cities, and has insisted since 1945 (except for its 
15-mile or comparable doctrine) that any changes therein be effectuated 
by rule-making, ABC would be inclined to agree with petitioners that 
"notice" of intention to change a specific channel assignment in one city 
would not ordinarily permit the Commission to make shifts of 
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assignments’in other cities. However, in view of the over-all expressed 
aim of the instant proceeding and its historical antecedents, ABC is of 
the view that petitioners had adequate notice (formal and actual) of the 
possible ramifications of the June 26 proceeding and were in no way 
prejudiced or aggrieved by the form of the notice here given by the 
Commission. 


Evansville and Hatfield are only 21 miles apart (R. 758, para.9). 
In 1950 Evansville had a population of 128,636 and Hatfield a population 
of fewer than 2,500 persons. In its Sixth Report of April 14, 1952, 
since no channels were assigned to Hatfield, it is apparent that the Com- 
mission expected that small community to be served by the channels 
allocated to Owensboro and Evansville. However, it was subsequently 
learned that Channel 9 could be "dropped into" Hatfield but not into 
Owensboro or Evansville -- under the then prevailing post-office-to- 
post-office (rather than transmitter-to-transmitter) separation require- 
ments. Accordingly, on September 18, 1953 (9 RR 963), the Commission 


allocated Channel 9 to Hatfield, no doubt fully cognizant of the fact that it . 


would also serve the larger (and nearby) city of Evansville (cf. 11 RR 
909, 911). Thus, in line with the intermixture concept which then 
prevailed, Evansville-Hatfield-Henderson had two VHF and two UHF 
assignments -- with the UHF channels granted and the VHF channels 
tied up in comparative hearings. 


With the situation still in this posture in 1954, the two UHF stations 
in Evansville-Henderson petitioned the Commission to reserve Channel 7 
for educational use. In turning down that request the Commission called 
attention to the fact that the relief thus sought would not effectively de- 
intermix the Evansville area because Channel 9 would still be allocated 
to Hatfield (11 RR 909, 911). Profiting from this ruling, the Evansville- 
Henderson UHF stations, on reconsideration in 1955, broadened their 


1 Television stations, particularly VHF, serve out a distance of 50-70 miles 
and at maximum power and height to even greater distances. 
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petition to include the removal of both Channel 7 and 9. The Commission 
called for comments on that modified proposal, as one of the five "pilot" 
cases, in March 1955 (Docket No. 11334). In its comments Mid-America 
went one step further -- it asked that Channel 7 be deleted from Evans- 
ville altogether and shifted to Louisville, thereby deintermixing both 
markets. - 


Although the Commission on November 10, 1955 terminated its 
own proceeding in Docket No. 11334 in favor of an over-all rule-making 
proceeding (Docket No. 11532), it in effect reinstituted that proceeding 
concurrently with the issuance of its Report and Order of June 26, 1956 
in Docket No. 11532. There, after recognizing that intermixture had 
proved a "failure,"’ the Commission laid down five general criteria under 
which it would delete VHF channels in predominantly UHF areas, and 
three criteria under which it would add VHF channels in markets which 
were predominantly VHF -- where such action would improve the oppor- 
tunities for more effective competition among a greater number of 
stations (13 RR 1571). From the criteria there listed (cf. R. 757-758, 
para 8) it was apparent that whether a given city should be deintermixed 
was an "area" matter -- whether "areas" (naturally well beyond the city 
involved) "would lack service" if the wider-coverage VHF channel were 
deleted, whether UHF stations were operating "in the area," etc. (13 RR 
1571, R. 757, para. 8). 


The Notice here under attack (R. 1) expressly stated that it was 
being issued "in accordance with the general objectives" outlined in the 
June 26 Report and Order -- a clear indication that the basic matter in 
issue was whether the Evansville area (i.e., Evansville, Henderson, 
Hatfield and their environs) should be deintermixed. The Notice further 
stated that the Commission would consider comments from interested 
persons who were of the view that deintermixture should not be effectuated 


uh See Coastal Bend Television Co. v. Federal Communications Commission 
(Case Nos. 13, 056-13, 058, 13,065), 98 U.S. App. D.C. 251, 234 F. 2d 686 
(1956). 
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by adopting changes in the Table "in the form" suggested by the Com- 
mission therein (R. 1). The Commission, as we have seen, had been on 
record since 1954 that the removal of Channel 7 from Evansville (with- 
out taking comparable action with respect to Channel 9 allocated to the 
nearby town of Hatfield) would not effectively deintermix the Evansville 
market (11 RR 909, 911). 


Furthermore, following a formal petition by Mid-America that 
Channel 7 be shifted to Louisville to improve the competitive situation 
in that market and that the June 26 Notice be amended accordingly (R. 4), 
the Commission by action formally published in the Federal Register on 
October 25, 1956 (21 Fed. Reg. 8196) let it be known that interested 
persons in the Evansville (and in the other 12) proceedings would be 
permitted to present related alternatives in comments due to be filed 
on December 3, and that such proposals would be duly considered by the 
Commission in arriving at a final determination (R. 755-756). 


In line with that duly published pronouncement, persons interested 
in the Evansville proceedings (in comments filed December 3, 1956) 
came forward with a number of related proposals. The UHF stations in 
Evansville-Henderson renewed their 1955 request that the area be de- 
intermixed by deleting (from commercial use) both Channels 7 and 9 
(R. 295-328). Mid-America likewise proposed that Channel 9 be deleted 
from Hatfield (R. 274), along with the shift of Channel 7 from Evansville 
to Louisville (R. 245-294). 


The petitioners must be presumed to have had knowledge of the 
June 26 Notice and of the October 25, 1956 action, since both were duly 
published in the Federal Register. That petitioners had actual notice of 
the proposals contained in the December 3 comments filed with the 
Commission is apparent from their Reply Comments of December 28 
(R. 711-736) and their motions to strike the December 3 comments of 
the Evansville-Henderson UHF stations (R. 474-476). In its Reply 
Comments of December 28 Evansville Television, Inc. answered on the 
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merits the proposal that Channel 9 not be utilized commercially in 
Hatfield (R. 711-736). 


Then, after the March 1, 1957 Report and Order was released, 
Evansville Television sought reconsideration of the actions there taken, 
in pleadings which (after arguing lack of notice) advanced arguments on 
the merits in opposition thereto (R. 774-831). 


Thus, we submit that petitioners have had both formal and actual 
notice of the possible ramifications of the Commission's proposal to 
deintermix the Evansville area, and a full opportunity to rebut the 
various alternative suggestions which other persons advanced and which 
the Commission in substance adopted (cf. R. 766, para. 28). The June 26 
Notice (R. 1), making express reference to the Report and Order released 
the same day in Docket No. 11532 (13 RR 1571), adequately made known 
the ''subjects and issues involved," thereby complying with the require- 
ments of Section 4(a) of the Administrative Procedure Act (5 U.S:C. 

Sec. 1003(a)). 


Although no one expressly suggested that Channel 9, if deleted 
from Hatfield be reserved for educational use in Evansville, that variation 
here is of no significance. It is the fact that Channel 9 is no longer avail- 
able for commercial use, and not the particular city in which it was 
reserved for educational purposes, which aggrieves petitioners. As 
heretofore noted, Hatfield is a small town only 21 miles from Evansville. 
It was not originally allocated a channel and would not have been allocated 
a channel but for the accidental circumstance that Channel 9 could be 
"dropped" into that community (in conformity with then prevailing post- 
office-to-post-office separation requirements) whereas it could not at 


that time be allocated to Evansville or Owensboro. However, in its 


June 26, 1956 Report and Order the Commission modified its rules so 
as to permit a channel to be assigned to a populous city where trans- 
mitter sites met mileage separation requirements and where from such 
sites the stations could still place a city-grade signal over an urban 
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center (13 RR 1571) -- thus obviating further artificial situations such 
as White-fish Bay (Milwaukee), Irwin (Pittsburgh), and Vail Mills 
(Albany). Under this relaxation of the Rule, Channel 9 was assignable 
to either Evansville or Hatfield. It made sense, therefore, if Channel 9 
was reserved for educational use, that it be reserved for the cities it 
was actually designed to serve when it was originally allocated to Hat- 
field, namely Evansville and Owensboro. 


II 


ON THE MERITS THE COMMISSION'S ACTIONS 
SHOULD LIKEWISE BE AFFIRMED 


The appeals in Case Nos. 13,766, 13,777, 14,044 and 14,049 are 
restricted to the sole point of the adequacy of the June 26 Notice (R. 1). 
Evansville Television, Inc. in Case Nos. 14,046 and 14,047 also challenge 
the results here reached on the merits. Those questions, we submit, 
have been laid to rest by this Court's decisions in the Peoria and Spring- 
field, Ill. cases -- where those markets (like the Evansville area) were 
similarly deintermixed to all-UHF and where other use was made of the 
deleted VHF channels. WIRL Television Co. v. United States, Case No. 
13,768 et al, decided March 25, 1958 (rehearing en banc denied May 5, 
1958); Sangamon Valley Television Corp. v. United States, Case No. 
13,992, decided May 1, 1958. 

Respectfully submitted, 
By JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street; N. W. 
Washington 6, D. C. 


Counsel for Intervenor 
AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


June 19, 1958 
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JOINT APPENDIX 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. FCC 56-598 
In the Matter of $3159 


Amendment of Section 3.606, 
Table of Assignments, 
Television Broadcast Stations 
(Evansville, Indiana) 


Docket No. 11757 


NOTICE OF PROPOSED RULE MAKING 
1. Notice is hereby given of rule making in the above-entitled 
matter. 
2. The Commission today adopted a Report and Order in its 
general television allocation proceeding in Docket No. 11532, outlining 


a long-range program designed to improve the television allocation struc- 


ture and at the same time specifying the bases on which it would consider 
channel changes in the interim with the view to improving the immediate 
television situation in individual communities. As a part of this interim 
program of channel reassignments and in accordance with the general 
objectives outlined in the above Report and Order, the Commission is 
proposing the following channel changes: 

Channel No. 


City Present Proposed 
Evansville, Indiana 7, 50, *56, 62 *7, 50, 56, 62 


(Offset carrier designations for the various channels will be 
specified in the final Report and Order. ) 


3. Any interested party who is of the view that the proposed 
amendment should not be adopted, or should not be adopted in the form 
set forth herein, may file with the Commission on or before September 
10, 1956, a written statement setting forth his comments. Comments sup- 
porting the proposed amendment may also be filed on or before the same 
date. Comments in reply to original comments may be filed within 15 days 
from the last date for filing said original comments. No additional comments 





[1] 2 


may be filed unless (1) specifically requested by the Commission or (2) 
good cause for the filing of such additional comments is established. 

4. Parties submitting comments in this proceeding are requested 
to direct their attention to the matters discussed in paragraph 31 of the 
Commission's Report and Order issued today in Docket No. 11532. All 
data indicating television coverage should be filed in accordance with the 
procedures specified in paragraphs 38-40 of the above Report and Order. 


[2] 

5. Authority for the adoption of the amendment proposed herein 
is contained in Sections 1, 4(i) and (j), 301, 303(a), (b), (c), (d), (e), (£), (g), 
(h) and (r) and 307(b) of the Communications Act of 1934, as amended, 
and Section 4 of the Administrative Procedure Act. 

6. In accordance with the provisions of Section 21.764 of the 
Rules, an original and 14 copies of all written comments shall be fur- 
nished the Commission. 

FEDERAL COMMUNICATIONS COMMISSION* 
/s/ Mary Jane Morris 
Secretary 

Adopted: June 25, 1956 
Released: June 26, 1956 


* Commissioners Doerfer and Mack dissenting. 


[4] 
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


fRec. July 13, 1956] 
In the Matters of 


Amendment of Section 3. 606(b) 
Table of Aliocations, Rules 
Governing Television 
Broadcast Stations 


(Louisville, Kentucky) Docket No. 11757 


ee ee ee ee ee ee ee 
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Amendment of Section 3. 606(b), ) 
Table of Allocations, Rules ) 
Governing Television ) 
Broadcast Stations ) 
(Evansville, Indiana) ) 


PETITION FOR RULE MAKING TO 
ALLOCATE CHANNEL 7 TO LOUISVILLE, 
- KENTUCKY 


COUNTERPROPOSAL TO THE COMMISSION'S 
PROPOSAL FOR RESERVATION OF CHANNEL 
7 FOR EDUCATIONAL USE IN EVANSVILLE 


REQUEST FOR ISSUANCE OF ORDER TO SHOW 
CAUSE 


SUMMARY 


Briefly stated, Mid-America Broadcasting Corporation* shows 
herein that channel 7 may be allocated to Louisville, Kentucky, in full 
compliance with the minimum distance separation requirements of the 
Rules. Petitioner further shows that channel 7 should be allocated to 
Louisville rather than to Evansville, Indiana, where the Commission 


presently proposes to reserve the channel for non-commercial, educa- 


e tional use. 
° * Mid-America is the permittee of television station WKLO-TV, channel 


21, Louisville, Kentucky. WKLO-TV operated from September, 1953, 
to April, 1954. 


: [66] 


PETITION FOR WITHDRAWAL OF NOTICE 
OF PROPOSED RULE-MAKING 


[ 74] 4 
[74] 
Sa x * 

6.(a). Evansville Television, Inc., will file comments in Docket 
No. 11757 demonstrating why the public interest requires the retention of 
Channel 7 as a commercial assignment in Evansville, but it submits that 
the rule-making proceeding is illegal and that determinations based on 
comments filed in that proceeding will be null and void. In filing such 
comments, Evansville Television, Inc., does not waive its right to a full 
evidentiary hearing under Section 316 of the Communications Act. If the 
Commission intends to deprive Evansville Television, Inc., of its rights 
to a full evidentiary hearing by proceeding by means of rule-making, the 
rule-making is illegal. The Commission "cannot by general public notices 


in a rule-making proceeding compel a person with an existing 


[75] 
statutory right to protect that right, against penalty of forfeiture, by 
entering the rule-making proceeding. Such an established statutory right 
requires adjudicatory disposition, and the procedure which is sufficient 
for rule-making is not sufficient for that purpose."" Zenith Radio Corp. 
v. F.C. C., 211 F.2d 629, 633-634. Although Section 316 states that 
where the Commission proposes to modify a construction permit, the 
permittee may request a "public hearing", it is clear that this means a 
full evidentiary hearing, since subsection (b) of Section 316 provides that 


“where a hearing is conducted pursuant to the provisions of this section, 


both the burden of proceeding with the introduction of evidence and the 


burden of proof shall be upon the Commission." (emphasis supplied) 
(b). It is called to the Commission's attention that the Sixth 


Report and Order, in which the Commission adopted the Table of Tele- 
vision Assignments, and indicated that it would make changes in the Table 
by way of rule-making, was released on April 14,1952. Section 316 in 
its present form did not become part of the Communications Act until 
July 16,1952. Prior to July 16,1952, the Act (former Section 312) pro- 
vided that no order modifying a construction permit "shall become final 
until the holder of such outstanding license or permit shall have been 
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5 
notified in writing of the proposed action and the grounds or reasons there- 
for and shall have been given reasonable opportunity to show cause why 
such an order of modification should not issue." As of July 16, 1952, 
this provision was changed to provide (as now set forth in Section 316) 
that the permittee shall be given the opportunity "to show cause by pub- 


lic hearing, if requested, why such order of modification should not 


[76] 


issue."' And Congress added, in addition to the requirement of a "public 


hearing, '' the new provisions contained in Subsection (b) of Section 316 


that a hearing under Section 316 shall be one in which "both the burden 

of proceeding with the introduction of evidence and the burden of proof 
shall be upon the Commission."' Thus, even though the Commission an- 
nounced that it intended to make changes in the allocation table by way of 
rule-making, Congress subsequently amended the Act to require a full 
evidentiary hearing, in which the burden of proceeding and of proof shall 
be upon the Commission, where the Commission's action would have the 
effect of modifying a construction permit. It is clear that before the Com- 
mission could legally require Evansville Television, Inc. , to change to 
another channel, the Commission would have to prove its case in an ad- 
judicatory proceeding, through the introduction of evidence in that pro- 
ceeding. The comments which may be filed in the Evansville rule-making 
proceeding, as to which no right of cross-examination exists, could not 
legally be used either directly or indirectly as either "evidence" or "proof" 
for the adjudicatory determination required by Section 316. If the rule- 
making proceeding or any comments submitted therein or any orders, 
decisions, or opinions made in such proceeding, are intended to be used 
to deprive Evansville Television, Inc., of its rights under Section 316 of 
the Act, it is incumbent on the Commission to withdraw the Notice of 


Proposed Rule-Making. 
* * 
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interim plan for revision of the Table of Assignments. The Commission 


[90] 
NOTICE OF FURTHER PROPOSED RULE MAKING 
1. On June 26, 1956 and July 23, 1956 the above-entitled rule mak- 
ing proposals were issued by the Commission proposing to make certain 
changes in the television Table of Assignments contained in Part 3, Sec- 
tion 3.606, of the Commission's Rules and Regulations. The Notices of 
Proposed Rule Making stated that offset carrier designations for the 
channels proposed would be specified in the final Reports and Orders. 
However, some parties have indicated that it would be helpful to have 
this information prior to the submission of comments. 


2. Suggested offset carrier designations for the proposals made 


in the above listed dockets are as follows: 

Docket Channel No. 

Number City Present Proposed 

11747 Springfield, Ill. 24, 204, *66/ 20/, 26-, 39, *66/ 
St. Louis, Mo. 4-,5-,*9,11-,30,36-, 2/, 4-,5-, #9, 11-, 30, 

424 36-, 424 

Lincoln, Il. 53/4 494 

11748 Hartford, Conn. 3/, 18-, *24 18-, *24, 61 
Meriden, Conn. 65- =~ 
Easthampton, Mass. 61 -- 
Providence, R.I. 10/, 12/, 16, *36/ 34,104, 124, 16, *36/ 

11749 Galesburg, Ill. 40- 77 1/ 
Peoria, Ill. 8,19, *37-, 434 19, 254, 314, — *37-, 43/ 
Rock Island, Ill. (See Davenport, Iowa) 8 


11750 New Bern, N.C. 13- 124 
Norfolk-Portsmouth- 
Newport News, Va. 3/,10/,15, *21-,33 34, 104, 13-, 15, *21- 
33 


1/ This assignment would require a change in the offset carrier re- 
quirement of Channel 31 in Milwaukee, Wisconsin, from Channel 31/ to 
31-. 


[91] 
11751 Albany-Schenectady 


Troy, New York 6, *17/, 23-, 35, 41 6, *17/, 23-, 35, 41, 47 


Vail Mills, New York 10- - 


» ~ F 


[ 209] 


Docket Channel No. 


Number City Present | Proposed 


11752 Mobile, Alabama 5/4, 104, *42, 48/ 44,57, 104, *48/ 
New Orleans, La. 44, 64, *8, 20-, 26,324, 6/,*8, 20-, 26, 32/ 
61 42, 61 


x 
11753 Charleston,S.C. 2/, 57, 13,177 2/, 4, 54, *18, 17/ 
11754 Madison, Wisc. 3, *21-, 27-, 334 *3,21-, 27-, 33/ 


11755 Duluth, Minn. - 
: Superior, Wisc. 3, 64, *8-, 32, 38 3, 64, 8-, *32, 38 


11756 Miami, Florida *2,4,7-,104,23-,33  *2,4,6,7-,10/, 23-, 
33 


11757 Evansville, Ind. 7, 50-, *56, 62 *7, 50-, 56, 62 


11758 Auburn, New York 37- wai 
Elmira, New York 9, 18/, 24- 18/, 24-, 30 


11759 Fresno, Calif. 12/, *18-, 24, 47, 53 *18-, 24, 30/, 47, 53 
Madera, Calif. 30/ 59 
Santa Barbara, 
Calif. 3-, 20, 26 3-,12/, 20, 26 


Columbia, S.C. 10-, *19/, 25-, 67/ D, 2/10. *19/, 25-, 67/4 
Charleston, S.C. 24, 54, *13,17f . 27, 4, *13, 174 
or 
27, T-, *13, 174 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Dee W. Pincock 
Acting Secretary 


Adopted: August 30, 1956 
Released: September 5, 1956 


2/ This assignment would require the following offset carrier changes: 
Raleigh, North Carolina Ch. 5 even to Ch. 5- 
Washington, D. C. # 
New York, New York 
Boston, Massachusetts 
Bangor, Maine 


[209] 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Hyde not participating; Commissioner 
Doerfer dissenting. 
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* K me ae 3K 
6. From the above resume it is apparent that petitioner's con- 
tentions that the rule making proceeding for Evansville is illegal because 
of the engineering assumptions and methods for computing coverage esti- 
mates have been rendered moot by our Notice and Order of November 6, 
1956. With respect to the other grounds for reconsideration advanced by 
petitioner, it is our view that they are prematurely raised in that they 
might more appropriately be presented as comments in Docket No. 11757, 
the Evansville deintermixture proceeding. We shall so consider them in 
connection with any further comments that petitioner and other interested 
parties may submit. The Notice of Proposed Rule Making in Docket No. 
11757, to which petitioner objects, is merely a proposal, which may or 
may not be adopted in the form proposed. Only after consideration of the 
requested comments and any epniereroposaie that may be submitted 


will we be in a position to judge the proposal on its merits, 


3 / For example, Mid-America Broadcasting Corporation (WKLO-TV), 
Louisville, Kentucky, Senator Robert Humphreys of Kentucky, Governor 
A.B. Chandler of Kentucky and Mayor Andrew Broaddus of Louisville, 
Kentucky filed petitions requesting the Commission to allocate Channel 
7 to Louisville by deleting it from Evansville. The Commission denied 
the petitions but asserted that they would be considered as counter- 
proposals in the Evansville deintermixture proceeding (FCC 56-1007, 
Mimeo No. 37144, released October 22, 1956). 


[212] 
both legal and factual. At that time the course to be pursued will be more 
definitely ascertainable. In the event that an evidentiary hearing is neces- 
sary or advisable to implement our conclusions, we will then be able to 
extend to petitioner the opportunity for such a hearing, but with more 
clearly defined issues than are now possible. It seems to us, therefore, 
that the more orderly process would be to await the full comments of all 


interested parties before determining our future course. 
* * * * * 








9 
[246] 


COMMENTS OF MID- 
AMERICA BROADCASTING 
CORPORATION 


AND 


COUNTERPROPOSAL 
* x 


[269] 


* * * % * 


6. Public Support For Allocation of Channel 7 to 
Louisville 


* * 


273 | 
The Commission stated es that it will not depart from the minimum 
distinct separations between co-channel stations in order to permit 
“drop in” of additional VHF channels. The Commission recognized, 
however, that it is essential that some method be found whereby addi- 
tional VHF services may be allocated to areas where VHF has become 
firmly entrenched and where there is little possibility that UHF will 
succeed. 

The allocation of channel 7 to Louisville is the only way to pro- 
vide a new competitive television service in that city. This point may be 
proved in two short paragraphs: 

WKLO-TV showed by actual UHF operating experience that UHF 
stations under present conditions cannot compete with VHF in Louisville. 

Only two VHF channels are now allocated to Louisville. WKLO- 
TV's proposal to add a third VHF channel to Louisville so that there will 


be three fully competitive stations in the city is the only proposal ad- 


vanced by any party to bring a third television service to Louisville. 
V. 
CONCLUSION 
In view of the foregoing Mid-America urges the Commission to 


take the following actions: 
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ae * x x * 

6. From the above resume it is apparent that petitioner's con- 
tentions that the rule making proceeding for Evansville is illegal because 
of the engineering assumptions and methods for computing coverage esti- 
mates have been rendered moot by our Notice and Order of November 6, 
1956. With respect to the other grounds for reconsideration advanced by 
petitioner, it is our view that they are prematurely raised in that they 
might more appropriately be presented as comments in Docket No. 11757, 
the Evansville deintermixture proceeding. We shall so consider them in 
connection with any further comments that petitioner and other interested 
parties may submit. The Notice of Proposed Rule Making in Docket No. 
11757, to which petitioner objects, is merely a proposal, which may or 
may not be adopted in the form proposed. Only after consideration of the 
requested comments and any aouiterppanesate™ that may be submitted 
will we be in a position to judge the proposal on its merits, 


3 / For example, Mid-America Broadcasting Corporation (WKLO-TV), 
Louisville, Kentucky, Senator Robert Humphreys of Kentucky, Governor 
A.B. Chandler of Kentucky and Mayor Andrew Broaddus of Louisville, 
Kentucky filed petitions requesting the Commission to allocate Channel 
7 to Louisville by deleting it from Evansville. The Commission denied 
the petitions but asserted that they would be considered as counter- 
proposals in the Evansville deintermixture proceeding (FCC 56-1007, 
Mimeo No. 37144, released October 22, 1956). 


[212] 
both legal and factual. At that time the course to be pursued will be more 
definitely ascertainable. In the event that an evidentiary hearing is neces- 
sary or advisable to implement our conclusions, we will then be able to 
extend to petitioner the opportunity for such a hearing, but with more 
clearly defined issues than are now possible. It seems to us, therefore, 
that the more orderly process would be to await the full comments of all 


interested parties before determining our future course. 


*x *x * * * 
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COMMENTS OF MID- 
AMERICA BROADCASTING 
CORPORATION 


AND 
COUNTERPROPOSAL 


* * 


[269] 


* * * * * 


6. Public Support For Allocation of Channel 7 to 


Louisville 
oe * * * 


273 | 
The Commission stated nee that it will not depart from the minimum 
distinct separations between co-channel stations in order to permit 
“drop in” of additional VHF channels. The Commission recognized, 
however, that it is essential that some method be found whereby addi- 
tional VHF services may be allocated to areas where VHF has become 
firmly entrenched and where there is little possibility that UHF will 
succeed. 

The allocation of channel 7 to Louisville is the only way to pro- 
vide a new competitive television service in that city. This point may be 
proved in two short paragraphs: 

WKLO-TV showed by actual UHF operating experience that UHF 
stations under present conditions cannot compete with VHF in Louisville. 

Only two VHF channels are now allocated to Louisville. WKLO- 
TV's proposal to add a third VHF channel to Louisville so that there will 


be three fully competitive stations in the city is the only proposal ad- 


vanced by any party to bring a third television service to Louisville. 
V. 
CONCLUSION 
In view of the foregoing Mid-America urges the Commission to 


take the following actions: 
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A. Reallocation of Channel 7 from Evansville to Louisville. 


[274] 
B. Reallocation or outright deletion of channel 9 from Hatfield, 
Indiana. 
C. Allocation of UHF channels 39 and 78 or any other UHF chan- 
nels to Evansville and Hatfield, Indiana. 
Respectfully submitted, 
MID-AMERICA BROADCASTING CORPORATION 
By Haley, Doty & Wollenberg 
/s/ Andrew G. Haley 
/s/ Michael H. Bader 


oth Floor, Broadcasting Tele- 
casting Building 

1735 DeSales Street, N. W. 

Washington 6, D. C. 


December 3, 1956. Its Attorneys 
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fant [365] 


In the Matter of 


Amendment of Section 3. 606, 

Table of Assignments, Docket No. 11757 
Television Broadcast Stations 

(Evansville, Indiana) 


COMMENTS OF 
PREMIER TELEVISION INC. 
AND 


WEBT, INC. 

Premier Television, Inc., and WEHT, Inc. submit the following 
comments in response to the Commission's Notice of Proposed Rule 
Making in the above-entitled proceeding. Premier operates UHF tele- 
vision station WFIE, Evansville, Indiana. WEHT,Inc., operates UHF 
television station WEHT, Henderson, Kentucky. The parties are re- 
ferred to herein as WFIE and WEHT. 

WFIE and WEHT support the Commission's proposal to make 
commercial television channels in the Evansville, Indiana market ex-_ 
clusively UHF. The Commission proposes to reserve Evansville's VHF 
channel 7 for educational television use at Evansville. They further urge 
that channel 9, allocated to Hatfield, Indiana, be reserved for educational 


use in the Hatfield-Owensboroarea. 


[330] 
COMMENTS OF EVANSVILLE TELEVISION, 
INC. IN OPPOSITION TO THE PROPOSALS 


TO AMEND THE TABLE-OF ASSIGNMENTS 


* * * 


[365] 
* Bd * 
F. The Inequities of the Proposal 
40. Neither WFIE nor WEHT merit the federal benevolence which 
the Commission is here proposing to show them. The story of the road 
which the former owners of these stations took--the quick easy grant-- 


as contrasted with the road which Evansville TV took--a hard fought 
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comparative hearing--has been set out in detail above. WEHT was for- 


merly owned by Malco Theatres, Inc., Memphis, Tennessee, which 


operates approximately 40 movie houses in Arkansas, Kentucky, Ten- 
nessee, and Louisiana. It is now owned by a Cincinnati group. The new 
owners will pay $820, 000 over a period of seven years for the combined 
properties of WEHT (TV) and WEOA (AM), well over $500, 000 being 
attributable to the television properties (Amendment to Assignment Appli- 
cation). During this seven-year period, two persons who are residents 
of Cincinnati hold irrevocable proxies enabling them each to vote 36. 36% 
of the stock. Only one of the ten individual stockholders has proposed to 
move to Evansville; he is to become the general manager. Another will 
be employed on an almost full-time basis during the first year after the 
grant and on a consulting basis thereafter. The former 


[366] 
holds a 21.82% interest and the latter a 5.45% interest. They have given 
five-year notes for their stock. If either leaves the employ of the com- 
pany or is discharged for cause within five years, his stock shall be re- 
purchased by the corporation at its then book value. Meetings of the 
shareholders are to be held in Cincinnati. The new owners have, in the 
following glowing terms, described the profitableness of the properties 
they have purchased: 


"In regard to the financial condition of the 
assignor, it should be pointed out that while the 
fiscal year of the Ohio Valley Television Co. , ending 
June 30,1956, showed a net operating loss of $10, 012. 33, 
all of the loss occurred prior to November, 1955, except 
for the June statement which reflected closing adjust- 
ments and is consequently not a fair operating state- 
ment. It is interesting to note that assignor's earnings 
from November 1, 1955 to May 31, 1956, totalled approxi- 
mately $16, 000. 00 in net profits. The assignee believes 
that the present fiscal year will show substantially greater 
net profits. . . ."' (Para.3 of Amendment to Application) 


41. The new owner of Premier Television, Inc. (WFIE) is WAVE, 
Inc., licensee of WAVE and WAVE-TV, Louisville. WAVE- TV is one of 





[474] 
two VHF stations in Louisville. In a Statement of Financial Condition 
of Premier, as of May 31, 1956, which accompanies the transfer appli- 
cation, it is shown that the deficit of Premier was $93, 382.16 as of July 
31,1955, that net profit for the period ending May 31, 1956, was $76, 928. 31 
reducing the deficit to $16, 453.85, and that the net profit for the two- 
month period ending May 31, 1956, was $19,666.05. The balance sheet 
of WAVE, Inc., as of March 21,1956, shows assets of $3, 091, 706. 61, 
liabilities of $395, 703.95, and capital stock, reserves, and surplus of 
$2, 696, 002.66. Sturdy financial support behind both WEHT and WFIE 
is clear, as is the profitableness of the two stations. In the appeals 
which the former owners of the two stations took from the Channel 7 
grant they admitted they were earning good profits (Petition for Stay: 


[367] 
Ex.1, Para.4; Ex.3, Para.7), and the stations still are. 
ak 2 * ak * 

[474] 


MOTION TO STRIKE COMMENTS RELATED TO 


CHANNEL 9 AT HATFIELD, INDIANA 
Owensboro On The Air, Inc. and Owensboro Publishing Company, 


applicants for VHF Channel 9 allocated to Hatfield, Indiana, move to 
strike comments or so-called counterproposals filed in the above-entitled 
proceeding relating to the removal, reservation for educational purposes, 
or the deletion of Channel 9 from Hatfield, Indiana. In support thereof 
the following is shown: 

1. On June 26, 1956, the Commission released Notice of Pro- 
posed Rule Making looking toward the reservation of Evansville, Indiana's 
VHF Channel 7 for educational television use in lieu of commercial tele- 
vision use and the change of UHF Channel 56 from commercial to edu- 
cational. 

2. Premier Television, Inc. and WEHT, Inc., operators of UHF 


television stations at Evansville, Indiana, and Henderson, Kentucky, 


[474] 

14 
respectively, support the Commission's proposal to reserve Evansville's 
Channel 7 for educational use. They further urge that Channel 9 allocated 
to Hatfield, Indiana, be reserved for educational use in the Hatfield, 
Indiana-Owensboro, Kentucky area. The latter portion of their comments 
are surplusage beyond the scope of the instant proceeding and should be 
stricken as being out of order in connection with this particular proceed- 
ing which was initiated solely for the purpose of determining whether 
Channel 7 in Evansville should be reserved for educational use. Mid- 
America Broadcasting Corporation, Louisville, Kentucky, proposes that 
Channel 7 be reallocated to Louisville for commercial use and requests 
outright deletion of Channel 9 from Hatfield, Indiana. The latter request 
should likewise be stricken as being out of order in this proceeding. 
Other comments proposing the deletion or removal of Channel 9 from 
Hatfield, Indiana, were filed by American Broadcasting 


[475] 
Company and the Joint Council on Educational Television. These and any 
other comments or counterproposals which propose the removal, deletion 
or reservation for educational purposes of Channel 9 from Hatfield, 
Indiana, are out of order and improper in this proceeding. 

3. Section 4 of the Administrative Procedure Act provides that 
general notice of rule making shall be published in the Federal Register 
and shall include (1) a statement of the time, place and nature of public 
rule making proceeding, (2) reference to the authority under which the 
rule is proposed, and (3) either the terms or substance of the proposed 
rule or a description of the subjects and issues involved. No such notice 
of proposed rule making has been issued with respect to Channel 9 which 
is now assigned to Hatfield, Indiana, for commercial use. Any action to 
accomplish the removal, deletion or change in designation from com- 
mercial to educational use of VHF Channel 9 at Hatfield, Indiana, without 
general notice of rule making as required in Section 4 of the Adminis- 
trative Procedure Act, would be in violation of established principles of 
law. 
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WHEREFORE, It is respectfully requested that the Commission 
strike those portions of the comments or counterproposals of Premier 
Television, Inc., WEHT, Inc., Mid-America Broadcasting Corporation, 
American Broadcasting Company, and the Joint Council on Educational 
Television, and any other comments or counterproposals which proposed 
removal, deletion or change in designation of Channel 9 now assigned for 
commercial use at Hatfield, Indiana. 
Respectfully submitted, 
OWENSBORO ON THE AIR, INC, 


LOUCKS, ZIAS, YOUNG & JANSKY 
Its Attorneys 


1317 F Street N. W. By /s/ Verne R. Young 


Washington 4, D. C. OWENSBORO PUBLISHING COMPANY 
SPEARMAN & ROBERSON 
Its Attorneys 


Munsey Building By /s/ Russell Rowell 
Washington 4, D. C. 


December 28, 1956 
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AFFIDAVIT OF SERVICE 
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REPORT AND ORDER 


By the Commission: Commissioner Doerfer dissenting; Commissioner 
Mack dissenting and issuing a statement. 


1. The Commission has before it for consideration the proposals 
set out in its Notice of Proposed Rule Making (FCC 56-598) issued in this 
proceeding on June 26, 1956, and subsequent further Notices, for the real- 
location of television assignments in Evansville so as to change the edu- 
cational reservation in that city from Channel 56 to Channel 7, as well as 
related counterproposals discussed hereafter. Interested parties have 
been afforded an opportunity to submit comments directed to the Commis- 


sion's proposals and to advance counterproposals, and we are now ina 
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position to issue our Report. 
2. The Commission last June issued its Report and Order in the 


general television allocation proceeding in Docket No. 11532, outlining 


a long-range program designed to improve the television allocation struc- 


ture. At the same time we considered what action might be taken to im- 
prove the opportunities for more effective competition among a greater 
number of stations in individual communities and areas pending a resolu- 
tion of the long-range program, which will require some years to imple- 
ment. In furtherance of this interim program a number of rule making 
proceedings such as the instant one have been initiated proposing channel 


changes for various communities. 


3. With respect to Evansville, the Commission proposed to dein- 
termix Evansville by shifting the educational reservation from UHF Channel 


26 to VHF Channel 7, as follows: 


Channel No. 
City Present : Proposed 
’ 
Evansville, Indiana 7,14, 50, *562/ | -*7, 14, 50, 56 


4, On October 22,1956, the Commission issued a Memorandum 
Opinion and Order (FCC 56-1007) with respect to petitions filed by Mid- 
America Broadcast Corporation, Senator Robert Humphreys, Governor 
A. B. 

1/ On January 30,1957, the Commission shifted UHF Channel 62 from 


Evansville to Owensboro, Kentucky, and shifted Channel 14 from Owens- 
boro to Evansville. 


[756 | | 
Chandler of Kentucky, and Mayor Andrew Broaddus of Louisville, Ken- 
tucky, seeking to amend the Commission's Table of Television Assign- 
ments so as to shift Channel 7 from Evansville, Indiana, to Louisville, 


Kentucky, as follows: 
Channel No. 


City Present ‘ Proposed 
Evansville, Indiana 7,14, 50,*56 | 14, 50, *56 
Louisville, Kentucky 3,11, *15,21,41,51 ' 3, 7,11, *15, 21, 41, 51 
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The Commission stated that this request should be considered in conjunc- 
tion with the subject proceeding and that there was no necessity for amend- 
ing the Notice of Rule Making or for instituting further rule making to in- 
corporate the Louisville proposal, and that parties advancing this pro- 
posal could fully prosecute it as a counterproposal in this proceeding. 

9. In addition to the foregoing proposals, Premier Television, 
Inc., operator of Station WFIE on Channel 14 in Evansville; and WEHT, 
Inc., operator of Channel 50 in Henderson, Kentucky, jointly submitted a 
counterproposal urging that the Commission's proposal for Channel 7 be 
adopted and that, in addition, Channel 9 at Hatfield, Indiana, be reserved 
for educational use. 

6. On December 3, 1956 the Commission released a Memorandum 
Opinion and Order (FCC 56-1191) concerning a petition filed by Evansville 
Television, Inc. ,(WIVW) requesting withdrawal of the Commission's June 
26, 1956 Notice of Proposed Rule Making in this proceeding. WI'VW's peti- 
tion was denied". . . without prejudice to the Commission's right to con- 
sider the contentions thereof in connection with the comments to be filed 
in [this proceeding |". 

7. Comments have been filed by interested parties: Premier Tele- 
vision, Inc. , (WFIE) on Channel 14 in Evansville; WEHT, Inc. ,(WEHT) on 
Channel 50 in Henderson, Kentucky; the American Broadcasting Company; 
and the Joint Council on Educational Television all of whom support the 
Commission's proposal to reserve Channel 7 for educational use or to 
delete it from Evansville. Evansville Television, Inc. (WTVW) on Channel 


7 in Evansville and the Evansville Chamber of Commerce oppose the pro- 


posal. Comments favoring the counterproposal to reserve Channel 9 at 


Hatfield for educational use, in addition to the reservation or deletion of 
Channel 7 at Evansville, were filed by the permittees of WFIE and WEHT. 
Parties filing comments favoring the counterproposal to shift Channel 7 

to Louisville for use in that city as a commercial channel were Mid- 
America Broadcasting Corporation, permittee of Station WKLO-TV on 
Channel 21 (operation suspended) in Louisville; the American Broadcasting 
Company; Harry Lee Waterfield, Acting Governor of the State of Kentucky; 
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Mayor Andrew Broaddus of Louisville; Robert Humphreys, United States 


Senator from Kentucky; and 


[757 | 
Governor A.B. Chandler of Keshicky Reply comments were submitted 
by the permittees of WFIE, WEHT and WTVW and by ABC. A joint "Motion 
to Strike Comments Related to Channel 9 at Hatfield, Indiana" was filed by 
Owensboro on the Air, Inc. and Owensboro Publishing Company, appli- 
cants for stations on Channel 9 at Hatfield, Indiana. A "Motion to Strike 
Reply Comments of Premier Television, Inc., and WEHT, Inc." was 
filed by WI'VW; an opposition to this motion was tendered by WFIE and 
WEHT, and a reply thereto was filed by the movant. 

8. We noted in our Report and Order, issued last June, outlining 
the proposals for interim action, that because of the widely varying cir- 
cumstances in individual markets, as well as the numerous factors bear- 
ing on the choice of techniques in any individual community or area, it _ 
would not be possible to formulate rigid criteria to be applied to individual 
cases in order to indicate the course that would best serve the public 
interest in each community. We did conclude, however, that certain con- 
siderations would have a bearing on our decisions in the individual cities. 
We stated that in markets with one or more commercial VHF channels, 
the merits of proposals to eliminate a VHF channel would depend, in large 
part, on such factors as: 


(1) Whether significant numbers of people would lack 
service as a result of the elimination of the VHF 
channel. 


(2) Whether one or more UHF stations are operating 
in the area. 


(3) | Whether a reasonably high proportion of the sets 
in use can receive UHF signals. 


(4) Whether the terrain is reasonably favorable for 
UHF coverage. 


(5) Whether, taking into account all the local circum- 
stances, the elimination of a VHF channel would be 
consistent with the objective of improving the 





rrr 


19 
opportunities for effective competition among a 
greater number of stations. 
Similarly, we noted that the desirability of assigning additional VHF chan- 


nels to communities would depend principally upon: 


2/ Numerous petitions, resolutions, letters and post cards opposing the 
deletion or reservation of Channel 7 were received from cities, villages, 
organizations and individuals in the Evansville-Owensboro area. A num- 
ber of other communications were received from state and local officials 
and from organizations and individuals in the Louisville area asking that 
Channel 7 be allocated to Louisville. 
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Whether it is possible to locate the new transmitter 
so as to meet minimum transmitter spacings. 


Whether, in cases where it is necessary to move 
the channel from another city, there is greater 
need for the channel in the area to which it is 
proposed to be assigned. 


Whether the addition of a new VHF assignment would 
be consistent with the objective of improving the 
opportunities for effective competition among a 
greater number of stations. 


We proceed to consider the various proposals and counterproposals re- 
lating to Channels 7 and 9 in the light of these factors. 

9. The Evansville area is a predominantly UHF area from the 
standpoint of operating stations and channel assignments. Premier Tele- 
vision, Inc. operates UHF Station WFIE on Channel 14 in Evansville and 
WEHT, Inc. operates UHF Station WEHT on Channel 50 in Henderson, 


Kentucky, a city just across the Ohio River from Evansville. Another UHF 


station operating in the general area is WSIL-TV on Channel 22 in Harris- 
burg, Illinois, some 56 miles from Evansville. A construction permit is 
held for Station WRAY-TV on Channel 52 in Princeton, Indiana, about 25 
miles from Evansville, which station suspended operations in July 1954. 
Another construction permit is held for Station WKYT on Channel 62 in 
Owensboro, Kentucky, about 30 miles from Evansville. In addition to 


operating stations, 8 UHF channels are available in the Evansville area: 
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Channel 16 in Olney, Illinois, 58 miles from Evansville; Channel 19 in 
Jasper, Indiana, 42 miles away; Channel 26 in Madisonville, Kentucky, 
45 miles away; Channel 31 in Tell City, Indiana, 43 miles away; Channel 
38 in Mt. Vernon, Illinois, 75 miles away; Channel 44 in Vincennes, 
Indiana, 48 miles away; Channel 45 in Princeton, Kentucky, 62 miles 
away; and Channel 60 in Washington, Indiana, 48 miles away. On the other 
hand, only two VHF channels are allocated to the entire area within 75 
miles of Evansville: Channel 7 in Evansville, on which Station WI'VW is 
now operating; and Channel 9 in Hatfield, Indiana, a community 13 miles 
from Owensboro and 21 miles from Evansville, which channel is now the 
subject of a comparative hearing between two competing applicants. No 
other VHF station put a Grade B or stronger signal over Evansville, and 
relatively little VHF service now invades the immediate Evansville area. 
A construction permit is held for, but operation has not yet commenced 
at, Station WBSD-TV on Channel 6 in Paducah, Kentucky, 85 miles from 
Evansville. The only other VHF stations which serve any portions of the 
Grade B contour of WIVW on Channel 7 at Evansville are Stations WAVE- 
TV and WHAS-TV in Louisville, 98 miles from Evansville; WTRI-TV in 
Terre Haute, 100 miles from Evansville; WTTV-TV in Bloomington, 
Indiana, 100 miles from Evansville; and WSM-TV and WLAC-TV in Nash- 


ville, Tennessee, 132 miles from Evansville. 


[759 ] b: 
10. The UHF character of the Evansville area is further illus- . 

trated by the high percentage of television sets in the area capable of re- 
ceiving UHF transmissions. Evansville and the Evansville standard metro- 
politan area (Vanderburgh County) are virtually 100% converted to UHF. ‘ 
Data in the record also indicates that over 84% of the receivers in Daviess . 
County (Owensboro) can receive UHF signals, and the percentage of UHF- te 
equipped sets approaches that figure in the entire service area of the ’ 
operating UHF stations. ? 


[759 ] 
21 

11. The record indicates that the terrain in the Evansville area 
is generally smooth and consists chiefly of flat farmlands of southern 
Illinois, southern Indiana and north-western Kentucky. WFIE and WEHT 
claim that in the area to the northwest of Evansville, the area where there 
are the fewest television signals and hence where long-range propagation 
is most important, the terrain consists almost entirely of smooth farm- 
land. Contrarily, WIVW asserts that the areas now "receiving satisfac- 
tory service from Channel 7 contain rugged terrain which is not favor- 
able for UHF transmission", and its consulting engineer mentions that 
there are "areas of irregular terrain... in the vicinity of the Ohio River 
and east of Evansville."' Yet we note that WIVW has no where stated the 
extent of this allegedly "rugged", "irregular" terrain; nor has it asserted 
that this uneven terrain is within the WIVW Channel 7 Grade B contour 
We find nothing in the record before us which demonstrates that the ter- 
rain in the Evansville area would provide significant difficulties fa UHF 
propagation. 

12. An important question requiring resolution is whether any 
areas that now receive Station WIVW on Channel 7 in Evansville would 
lose their only television service if Channel 7 is reserved for education; 
i.e., whether the reservation of Channel 7 will result in the creation of a 
“white area."' Since counterproposals advanced in this proceeding ask that 
Channel 7 be shifted to Louisville and used there as a commercial channel, 
and that Channel 9 in Hatfield be reserved for education, our consideration 
of the merits of these counterproposals, as well as the Commission's 
initial proposal, requires that we endeavor to ascertain on the basis of 
available indications whether any "white areas" will result and, if so, the 
extent of such "white areas": (1) if only Channel 7 is reserved or deleted, 
and (2) if both Channels 7 and 9 are reserved or deleted. Further, we 
should consider whether, if Channel7is shifted from Evansville to Louis- 
ville, the "white area", if any, which would result in the Evansville area 
would be partially or completely offset by present "white area" in the 
Louisville area which, as a result of the channel shift, would receive its 


first television service. 
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13. Both WKLO-TV and WIVW computed the "white area” (i.e., 
the area which could lose its only Grade B or stronger signal) which would 
result 


3/ WTVW claims "extended service" beyond the WI VW Grade B contour 
to that station's 316 microvolt per meter contour. 
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from the reservation or removal of Channel 7 from Evansville and the re- 
tention of Channel 9 in Hatfield. WKLO-TV asserts that this "white area" 
would comprise 154 square miles (population not given); yet WIVW states 
that the "white area’ would constitute 734 square miles with a population 
of 28,928 persons. Each party's computation was made in accordance with 
the methods prescribed in our Rules, using presently authorized powers 
and antenna heights. WKLO-TV, however, took into consideration, as if 
they were operating stations, two authorized but not operating UHF stations 
in Princeton, Tedians) and Owensboro, Kentucky; while WIVW did not take 
into account these UHF authorizations. 

14. WFIE and WEHT assert that the "white area” which would re- 
sult from the reservation or deletion of both Channel 7 at Evansville and 
Channel 9 at Hatfield would comprise 534 square miles and 23, 094 persons. 
WTVW, on the other hand, contends that this "white area" would be 974 
square miles with a population of 90, 713. The disparity between these 
computations, like those discussed in the preceding paragraph, arise 


. 
primarily from the fact that WFIE and WEHT assumed that the authorized 7s 
but not operating UHF'stations in Princeton and Owensboro were rendering 4: 
television service, while WI VW did not take these authorizations into 4 
account. ) 

15. The UHF stations supporting deintermixture ran field inten- a 


sity measurements in the three areas which, according to their compu- 
tations employing the propagation curves set out in the Rules, will become 
“white areas" if both Channels 7 at Evansville and 9 at Hatfield are deleted 


or reserved for education. These measurements appear to show that some 
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UHF service exists at the present time in these areas. While many of the 
161 locations measured apparently do receive a good television picture, 
others do not. Since coverage at VHF and UHF frequencies is a statistical 
matter, it is not possible to judge the exact nature of the service unless 
a sufficiently large sampling is taken, which was not the case with these 
measurements. Hence, we do not attach decisional significance to these 
measurements. WFIE and WEHT contend that their UHF coverage has 
been proved by actual observation and mail response to be 10 to 15 miles 
in excess of their Grade B contours, as such contours are computed in 
accordance with the Commission's Rules. They further state that they 
plan to expand their facilities to provide more extensive coverage, and 
that operation of their stations with 1, 000 kw at 1, 000 feet would eliminate 
any "white area” resulting from the reservation or deletion of Channel 7, 
since coverage of such UHF stations would equal that of an Evansville 
Channel 7 operation with maximum facilities (316 kw at 1000 feet). 
4/ Station WRAY-TV operated on Channel 52 in Princeton from December 
10, 1953 to July 15,1954. The construction permit for this station is still 
outstanding. 
5/ The opponents argue that it would be folly to expect the UHF stations 
in the Evansville area to increase facilities to maximum power and antenna 
height, since the resulting increase in service areas of the UHF stations 
would be in predominantly VHF areas now served by VHF stations in 


Louisville, Bloomington, Terre Haute, Nashville and Paducah, where few 
sets are equipped to receive UHF signals. 
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16. If Channel 7 is moved to Louisville, WKLO-TV asserts that 
an operation on that channel would provide a first service (i.e. , would 
result in the elimination of present "white areas") to 1, 237 square miles 
or 1, 883 square miles, depending upon which of two competing applica- 
tions for Channel 13 at Bowling Green, Kentucky is Spaniel” Approxi- 
mately 56, 300 persons reside in the 1, 237 square miles "white area" and 
75, 300 persons in the 1,883 square mile "white area". 

17. Since any computation of the areas and populations that might 
gain or lose their only present and/or potential television service from 
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the Commission's proposal and from any of the counterproposals urged 
in this proceeding must of necessity be grounded on so many variables 
and assumptions, including transmitter locations, heights and powers to 
be employed in the future and additional stations that might sign on the 
air, no precise computations can be made. And the problem is made more 
complex by the fact that the propagation curves presently available and 
known methods of computation do not lend themselves to precise deter- 
minations of coverage at specific locations. However, our careful analy- 
sis of all the information which is available on this record has led us to the 
conclusion that if Channel 7 is moved from Evansville to Louisville, the 
population that will lose its only service (predictions vary from zero to 
28,928) will be more than offset by the population that will gain its first 
service (predictions vary from 56, 300 to 75, 300). It is also apparent that 
the population that will lose its only service if Channel 7 is shifted from 
Evansville to Louisville and if Channel 9 is reserved for education or de- 
leted (predictions vary from 23, 094 to 90, 713) will be substantially or 
completely offset by the population that will gain its only service from a 
Louisville operation on Channel 7. 

18. Evansville, the 108th market in the nation, with a 1950 stand- 
ard metropolitan area population of 160, 422 and a city population of 





128, 636, has been allocated three commercial channels, VHF Channel 7 = 
and UHF Channels 14 and 50. Channel 56, also allocated to Evansville, bo 
is an educational reservation. Stations have been operating on the UHF ‘ 
channels for several years. Station WIVW, on Channel 7, signed on the * 


air only during September 1956. Owensboro, Kentucky, and Hatfield, 

Indiana, are both approximately 30 miles from Evansville. A construction 
permit is held for Station WKYT on Channel 62 in Owensboro, Kentucky, a 
30 miles from Evansville; and a comparative hearing is in progress be- ‘ 
tween two applicants for Channel 9 at Hatfield, Indiana, 21 miles from v 
Evansville. The primary purpose of this proceeding is to determine ’ 
whether the Evansville area, which includes Owensboro and Hatfield, : 
should be wholly or partially deintermixed by either deleting or reserv- 


ing for education one or both of the VHF channels now allocated to the 
area. | 
BR  _eeeeeeeeeeeeeeeeeeeeeeeeee 
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The proponents of deintermixture contend 
6/ In making this determination, WKLO-TV computed the Grade B con- 
tours of all stations, using presently authorized powers and antenna 


heights. The Louisville Channel 7 transmitter site was assumed to be at 
Big Spring, Kentucky, with 316 kw at 1500 feet. 
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that, based upon experience in larger markets than Evansville, it is an 
established fact that UHF stations cannot compete successfully with two 
or more VHF stations in a single market. Thus, they argue that Channel 
7 in Evansville and Channel 9 in Hatfield should be removed from compe- 
tition with UHF stations. They emphasize that there is a potential of 5 
UHF stations in the Evansville market, and that more UHF channels are 
‘available to communities on the periphery, of the region. They argue that, 
while none of these as yet unused UHF channels would be utilized if the 
area becomes partially or predominantly VHF, if it is kept free of destruc- 
tive VHF competition there is an economic potential for use of the UHF 
channels in these smaller cities surrounding Evansville with the expected 
availability of better and cheaper film, small market network plans and 
lower operating costs. WFIE and WEHT allege that, even though they 
have managed to survive four months of competition from one VHF sta- 
tion, this fact is no yardstick to predict future survival, because only 
one VHF station is now on the air, although another VHF (Channel 9 in ) 
Hatfield) will sign on later. WFIE and WEHT further assert that during 
the four months that VHF Station WTVW has been on the air, it has 
operated with a low power, temporary physical plant and without a live 
network interconnection; and that WIVW has been racked with internal 
difficulties, transfer of control to new parties and other inter-corporate 
problems. 

19. WTVW contends that the objective of improving the opportuni- 
ties for effective competition among a greater number of stations would 
not be accomplished through adoption of the proposal, since WFIE and 
WEHT are already effectively competing against Station WIVW. WIVW 
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emphasizes that the UHF stations have retained their NBC and CBS affil- 
iations, while WI'VW has obtained a less desirable ABC affiliation. 
WTVW further notes that the proposed reservation or deletion of Channel - 
7 will not effectively deintermix the Evansville area, because a station on 
Hatfield Channel 9 will provide Grade B service to most of the Evansville 
Channel 7 Grade B service area, and since VHF stations in Louisville, 
Bloomington, Indianapolis, Terre Haute and Nashville serve parts of the 
WTVW service area. 

20. Ourexperience in other markets has demonstrated that the 
continuance of a single VHF station in a UHF market such as Evansville 
generally seriously affects the ability of the UHF stations to render ser- 
vice; while the advent of a second VHF station in such a market frequently 
spells the demise of all or most of the UHF service in the area. Since 
only one VHF channel is assigned to Evansville and only two VHF channels 
are allocated for the entire Evansville-Owensboro area, since no other 
VHF stations put a Grade B or stronger signal over Evansville, and since 
additional VHF channels cannot be assigned to the area under present 
allocation standards, the failure of UHF would mean that Evansville would 
be forced to depend upon a single VHF station for local service and would 
receive only two television services. This possibility can be obviated by 
eliminating the VHF channels in Evansville and Hatfield and thereby 
equalizing the competitive situation. The assignment of a third commer- 
cial UHF channel to Evansville and of a second UHF channel to Owensboro 
will enhance the possibility of more effective competition among the net- 
works in these markets 


[763 ] 
and of bringing the programs of all three networks to the public. Deinter- 
mixture, we feel, would remove any artificial restraint on the establish- 
ment of a third or even a fourth station in the area; and the number of 
stations would be determined solely by what the traffic will bear. We find, 
therefore, that the removal of Channel 7 from Evansville, the transfer of 
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Channel 9 from Hatfield to Evansville where it will be reserved for edu- 
cational use, and the allocation of UHF Channel 31 to Bvanevitic™ and UHF 
Channel 56 to Owensboro?’ will further our interim objective of improving 
the opportunities for effective competition among a greater number of sta- 
tions. While we recognize that "complete" deintermixture of the area now 
served by Station WIVW on Channel 7 will not be achieved by these channel 
changes since some VHF service is provided to the periphery of this area 
by stations in other cities, we do not believe that the reception of VHF sig- 
nals from relatively distant cities and separate markets will seriously im- 
pair UHF in Evansville and throughout the! Evansville trade area. Further- 
more, it is noted that much of the service areas of the UHF stations will, 
as a result of the removal of Channels 7 and 9 from commercial operation 
in the area, be free from VHF competition. 

21. In addition to the benefits falling to the Evansville market by 
virtue of deintermixture, Channel 7 can be assigned to another community, 
Louisville, where, in light of local circumstances, the addition of a VHF 
outlet should improve the competitive television situation. This city has a 
population of 369,129, and the Louisville standard metropolitan area has 
a population of 576,900, the 25th market in the nation. Louisville now has 
two VHF channel assignments with operating stations on both channels. No 
other VHF station provide a Grade B or stronger signal to Louisville. 
Although three UHF channels are assigned to Louisville for commercial 
use and an additional UHF is reserved for education, there are no UHF 
stations on the air fisve or in any city closer than Lexington, Kentucky, 
some 70 miles from Louisville. The parties urging the counterproposal 
to shift Channel 7 to Louisville assert that there is no chance of additional 
television service in that predominantly VHF area unless a VHF channel 
is added, and that Channel 7 would afford a much-needed third local outlet. 
They assert that a minimum of three fully competitive facilities in each of 
the major markets in the nation, including Louisville, is required to pro- 
mote effective local competition and to provide adequate competition be- 
tween national networks. 


7/ The assignment of Channel 31 to Evansville requires its deletion from 


~ (footnote cont. next page) 
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(footnote cont. from preceding page) Tell City, Indiana, and the substi- 
tution therefor of Channel 78 in Tell City. No application has been filed 


for a station in Tell City. 

8/ The assignment of Channel 56 to Owensboro requires its deletion from 
Evansville, where it is now a noncommercial educational reservation. As 
shown in Paragraph 23, infra, Channel 9 is being shifted to Evansville as 
the educational reservation for that city. : 

9/ WKLO-TV operated on Channel 21 in Louisville from October 18, 1953 
to April 20, 1954. 
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22. We must next determine whether Channel 7 in Louisville 
would meet the technical allocation requirements. Since the distances 
between the City of Louisville and reference points in other communities 
where Channel 7 is also assigned do not meet the mileage separation pro- 
visions of our Rules, Channel 7 cannot be allocated to Louisville unless 
it appears that a transmitter site is available that would meet minimum 
spacing requirements and from which location a minimum "city grade" 
Signal can be placed over Louisville. We believe the record demonstrates 
that such a site would be available. 22! 

23. We have reviewed the record in this proceeding with a view to 
the factors listed in our Report and Order of June 26, 1956 and conclude 
that the public interest would be served by deleting Channel 7 and assign- 
ing UHF Channel 31 to Evansville, and by adding Channel 7 to Louisville. 
We also believe that the counterproposal to reserve for education Channel 


9, now assigned to Hatfield, Indiana, would serve the public interest, con- 


venience and necessity. However, since Evansville has a population of = 
128, 636 and a metropolitan area population of 160, 422, is the seat of sev- i 
eral noted educational institutions of higher learning and is the principal . 
educational center in its trade area, we believe that Channel 9 should be ” 
reserved for educational use in Evansville rather than in Hatfield. We fur- ‘ 
ther conclude that UHF Channel 56, now reserved for education in Evans- ay 


ville, should be unreserved and shifted to Owensboro, Kentucky. 11/ The 


Evansville area (including Owensboro and Hatfield) is predominantly UHF; 
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the terrain is satisfactory for UHF propagation; the vast majority of sets 
are equipped for UHF; several UHF stations in the area are providing ser- 
vice to the public; and additional UHF channels are available to replace 
Channels 7 and 9. Further, the population that will lose its only service 
in the Evansville area will be largely or completely offset by the popula- 
tion that will gain its first service from a Louisville station on Channel 7. 
24. We believe that the action we are now taking carries out the 
mandate of Section 307(b) of the Communications Act, because it will re- 
sult in the assignment of frequencies so as to provide a more fair, efficient 
and equitable distribution of television service in both the Evansville and 
Louisville areas, and will increase the likelihood of more TV service and 


more local TV outlets in these areas. It should be emphasized that in 


10/ WKLO-TV has suggested such a site near Big Spring, Kentucky, where 


a 316 kw operation with a 1500 foot above average terrain tower would put 
a "city grade" (77 dbu) signal over all of Louisville. This proposed opera- 
tion near Big Spring was relied upon by WKLO-TV in its assertion that a 
Louisville Channel 7 operation would provide a first service to a substan- 
tially large present "white area", which determination was discussed in 


Paragraph 16, supra. 

11 11/ It is noted that this reallocation leaves Hatfield without an assign- 
ment of its own. Yet since Hatfield is less than 15 miles from Owensboro, 
pursuant to the provisions of Section 3.607(b) of the Rules, applications 
can be filed for a station in Hatfield on Channel 56. 
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removing Channel 7 from Evansville and in reserving Channel 9 for edu- 
cation in that city our primary purpose is not to guarantee the profitable 
operation of particular UHF licensees. Rather, we wish to insure more 
effective competition among a greater number of stations in order that 
the public in the Evansville area will be afforded more and better tele- 
vision service. 

25. WTVW reasserts the contentions advanced in its petition for 
withdrawal of the Commission's June 26, 1956 Notice of Proposed Rule 
Making in this proceeding. WIVW argues that the Commission has arbi- 
trarily, and hence illegally, selected Evansville for deintermixture without 
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having first adopted any reasonable formula for deintermixture to be 
applied nationwide for the selection of cities to be deintermixed. This 
contention is without merit. Our June 26, 1956 Report and Order in the 
general television allocation proceeding (Docket No. 11532) makes abun- 
dantly clear the fact that the Commission was embarking upon a long- 
range program of research and development looking toward the feasibility 
and advisability of shifting all or a major part of the television service in 
this nation to the UHF band. The Report and Order further stated that, 
since some years will occur before such a long-range program could be 
implemented, the Commission has deemed it appropriate to initiate action 
to improve, at the earliest practicable time, the opportunities for effec- 
tive competition among a greater number of stations in those communities 
where in our view such action offers the most likelihood of achieving the 
desired salutary results. Although the Commission on its own motion 
selected as the subjects of rule making thirteen areas, including the Evans- 
ville area, where channel changes appeared to offer the best possibility 
of furthering our program, we emphasized that these areas would not 
necessarily be the only ones for which deintermixture proposals would be 
entertained. On July 19,1956 the Commission, at the instance of a peti- 
tioner, instituted similar rule making in a fourteenth area, Columbia, 


South Carolina. Other rule making petitions seeking deintermixture of 


other markets are pending and will be considered in due course. Where be 
the proposals embodied in these petitions appear to offer sufficient pro- - 
mise of furthering our program of improving the opportunities for effec- iy 
tive competition among a greater number of stations, rule making pro- pi 
ceedings will be instituted. It is thus apparent that the Commission has not es 
arbitrarily picked certain communities as the sole subjects of deinter- 4 
mixture proceedings without giving due consideration to the effect that be 
such rule making will have upon the national television allocations struc- re 
ture. | 4 

26. WTVW contends that the instant rule making proceeding ille- 


gally deprives it of its statutory right to a full adjudicatory-evidentiary 
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hearing, as required by Sections 303(f) and 316 of the Communications 
Act. It does not do this. This proceeding looks toward a change in Section 
3.606 of the Commission's Rules, the Table of Assignments of television 
broadcast channels. It thus constitutes a valid exercise of our rule mak- 
ing function in compliance with the Communications Act and the Adminis- 


trative Procedure Act. See Logansport Broadcasting Corp. v. United 
States, 210 F.2d 24; Peoples Broadcasting Company v. FCC, 209 F.2d 286. 


[766 ] 
The channel changes herein proposed do not in any way eliminate or dimin- 
ish the substantive right of a broadcast permittee or licensee to a full 
evidentiary hearing, if one is requested, before its authorization can be 
modified. 

27. WTVW argues that UHF is a technically inferior service at 
this stage of development due to difficulties of reception, failure of receiver 
components and additional operating costs; and that it is therefore unfair 
to deprive Evansville, the principal city of an important industrial and 
agricultural trade area, of the more efficient and effective service possible 
on a VHF channel. We do not agree with this contention. The action that 
we are taking will result in the Evansville area becoming an all-UHF mar- 
ket. Our experience with UHF operations during the past several years 
convinces us that in UHF-only areas and in areas where the only VHF 
service is fringe service from distant cities, UHF has proved that it is 
fully capable of rendering service satisfactory to the general public, and 
to local and national advertisers who provide the necessary economic sup- 
port for such stations. In such non-intermixed areas almost all sets are 
capable of receiving UHF signals, and the UHF stations program to meet 
the needs of every segment of their diverse audience, including commerce, 
agriculture, industry and government. 

28. Owensboro On The Air, Inc. and Owensboro Publishing Com- 
pany, applicants for Channel 9 at Hatfield, Indiana have moved to strike 
the WFIE and WEHT counterproposal that Channel 9 in Hatfield be deleted 


or reserved for education. The Hatfield applicants assert that this counter- 
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proposal is beyond the scope of this proceeding and that any action by the 
Commission to delete Channel 9 or reserve it for education would violate 
the provisions for notice prescribed by Section 4 of the Administrative 
Procedure Act. We disagree with this contention. Our June 26, 1956 Notice . 
of Proposed Rule Making stated that the instant proceeding is being con- 
ducted in furtherance of our program for improving the opportunities for 
effective competition among a greater number of stations in specific areas, 
which program was enunciated in our June 26, 1956 Report and Order in 
the general television allocations proceeding (Docket No. 11532). 22/ Since 
the need for area deintermixture was treated at some length in the Report 
and Order, all parties were on notice that the instant proceeding, as well 

as the other deintermixture proceedings, concern the need for and advis- 
ability of area deintermixture. Unquestionably Evansville and Hatfield, 
being galy ebout 21 miles apart, are in the same general area 22/ The un- 
tenability of the Hatfield applicants’ motion to strike is further demonstra- 
ted by the fact that the WFIE and WEHT counterproposal to delete or re- 
serve for 


12/ Both of these June 26, 1956 releases (Notice in this proceeding and the 


Report and Order in Docket 11532) were duly published in the Federal 
Register. This constitutes constructive notice of all parties under pre- rai 
vailing statutes. * 
13/ The record discloses that Station WITVW on Channel 7 in Evansville 


puts a Grade A signal over Hatfield, and that both of the Hatfield Channel é 
9 applicants propose to provide Evansville with a Grade A signal. fe 
my 
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education Channel 9 was included as an integral part of their initial com- ‘ 
ments in this proceeding, which comments were filed on December 3, 1956. mr 
Reply comments were timely if filed by December 28,1956. The Channel 4 
9 applicants were thus afforded an ample opportunity to submit comments - 
in opposition to this counterproposal. We need not decide whether these . " 


Hatfield applicants had constructive notice of the filing of the WFIE and | 
WEHT counterproposal, since they unquestionably had actual notice of this 
filing some time prior to December 28,1956. The Hatfield applicants could 
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not otherwise have filed their motion to strike on that date. 

29. On January 15,1957, Evansville Television, Inc. (WTVW)filed 
a motion to strike the WFIE and WEHT Reply Comments. WIVW asserts 
that the WFIE and WEHT field intensity measurement data, and other data 
relating to programs carried on WFIE and WEHT, submitted in their Reply 
Comments, constituted new material, were not in reply to anything filed 
by other parties, and hence should have been filed with the WFIE and WEHT 
original comments. The UHF stations, in their opposition to this motion, 
assert that their reply comments were filed in specific response to alle- 
gations and comments made by WIVW and other parties in their original 
comments. WIVW also moves to strike as improper and scandalous those 
portions of the WFIE and WEHT Reply Comments (1) which alleged that 
the original WIVW comments did not correctly set forth the operating 
powers of the Evansville UHF stations; and (2) which stated that WIVW 
erred in summarizing certain station ownership data. The UHF permittees, 
in their opposition to the motion to strike, assert that the statements made 
in their Reply Comments about operating powers and station ownership 
are true and accordingly could not have been improper. We believe that 
the WIVW motion should be denied. We'know of no reason to disbelieve 
the WFIE and WEHT contention that their field intensity measurements 
were made to rebut the WFTV contention, urged in that party's original 
comments, that UHF coverage is inferior to VHF coverage. Further, 
program data of UHF stations in the Evansville area submitted by WFIE 
and WEHT in their Reply Comments can reasonably be construed as a 
valid attempt to answer the criticism levelled at these UHF stations’ pub- 
lic service program record by the Evansville Chamber of Commerce in its 
original comments. Likewise, we believe that WFIE and WEHT sufficiently 
refuted assertions made in the original WFTV comments in stating that 


the WIVW comments incorrectly set forth the operating powers of the 


Evansville UHF stations and erroneously summarized certain station 
ownership data. 

30. For the foregoing reasons, it is the judgment of the Commis- 
sion that amendment of the Table of Assignments for Television Broadcast 
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Stations (Section 3.606(b) of the Commission's Rules) by shifting Channel 
7 from Evansville, Indiana to Louisville, Kentucky; assigning Channel 31 
to Evansville; substituting Channel 78 for Channel 31 in Tell City, Indiana; 
shifting Channel 9 from Hatfield, Indiana to Evansville where the channel 
is to be reserved for noncommercial educational use; and by unreserving 
Channel 56 and shifting it from Evansville to Owensboro, Kentucky, would 
promote the public interest, convenience and necessity. However, Evans- 
ville Television, Inc. has an outstanding authorization for operation of 
Station WIVW on Channel 7 in Evansville. In view of the provisions of 
Sections 303(f) and 316 of the Communications Act of 1934, as amended, 
the frequency of Station WIVW could not be changed from Channel 7 to 
Channel 31 without the consent of the permittee or, absent such consent, 
a public hearing being first held. 
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31. Accordingly, IT IS ORDERED, That Evansville Television, Inc. 
is hereby notified of the proposed modification of its construction permit 
to specify operation on Channel 31, and the grounds and reasons therefor, 
and IS DIRECTED TO SHOW CAUSE why such order of modification should 
not issue, by filing with the Commission at its offices in Washington, D.C., 
on or before April 15, 1957, a response stating in detail the reasons why 
it believes its authorization should not be so modified. 

32. Respondent should file an original and 14 copies of its response, 
and should indicate therein whether or not it requests a public hearing in 
the matter and whether it intends to appear at such hearing and present 
evidence on the matters specified herein and in said response. 

33. The failure to file a response by April 15,1957, shall be 
deemed a consent by respondent to the modification of its authorization 
as proposed, and a final order will be issued accordingly, unless in a 
petition filed at least five days before said date respondent shows good 
cause why such time should be extended. The failure to indicate in said 
response that respondent requests a hearing will be deemed a waiver of 
its right to a hearing. 





ax 
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34. If a response is filed and the right to request a hearing has 


been waived, the Commission may, depending upon the facts alleged and 
proof offered, either call upon respondent to furnish additional informa- 
tion under oath, designate the matter for hearing on its own motion or 
issue without further proceedings an order modifying respondent's authori- 
zation as proposed. 

35. IT IS FURTHER ORDERED, That effective April 15,1957, the 
Table of Assignments contained in Section 3.606 of the Commission's 
Rules and Regulations IS AMENDED in the following respects: 


Ci y Channel 
Delete 


Tell City, Indiana 31- 

Hatfield, Indiana 

Evansville, Indiana 

Owensboro, Kentucky 

36. Authority for the foregoing amendments is contained in Sec- 
tions 1, 4(i) and (j), 301, 303(a), (b), (c), (d), (e), (f), (g), (h) and (r), and 
307(b) of the Communications Act of 1934, as amended, and Section 4 
of the Administrative Procedure Act. 
FEDERAL COMMUNICATIONS COMMISSION* 


/s/ Mary Jane Morris 
Secretary 
Adopted: February 26, 1957 
Released: Marchi, 1957 


* See attached dissenting statement of Commissioner Mack. 
NOTE: Rules changes herein will appear in Amendment 3-58. 
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DISSENTING STATEMENT OF 
COMMISSIONER RICHARD A. MACK 


It is my opinion that a change in the present television allocations 
of VHF and UHF as set up by the Sixth Report and Order in separate, 
individual markets should not be undertaken without action which would 


result in the public being served more beneficially; and that is tantamount 
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to saying that the result should be to stabilize the industry and induce 
the manufacturers to produce all-channel sets. 

It has been consistently my position that it is no help to the ultra 
high frequency operators by creating small "islands" in UHF. 

It should be clear that the best use of the television spectrum in 
the public interest cannot be accomplished by deviations from the 
present channel assignments, which are limited to small areas anda 
few communities. 


If these changes are to be made alone, they cannot afford a suf- 


ficient degree of departure from the Sixth Report and Order plan of UHF- 


VHF intermixture to carry forward a reasonable opportunity for UHF to 
develop. 

The Commission has considered many proposals, among which 
are: 


(1) A proposal to take out Channel 10 at Vail Mills, 
New York; 


(2) A proposal to take out Channel 6 which has been the 
only VHF station operating in Schenectady, New York; 


(3) Two proposals to put in either Channel 13 from Utica 
or Channel 2 into the Albany area. 


Channel 13 in Utica is on the air and has been for a 
number of years; 


(4) A proposal also has been made to delete Channel 9 
from Elmira, New York; 


(5) There are further suggestions that various channels 
proposed to be deleted should be placed in other cities. 


[770] 
With a view to making the best use of the television spectrum 
in the interest of the public and to develop a nationwide competitive ser- 
vice, I, therefore, feel that major changes must be made, for example: 
(a) Channel 6, located in the City of Schenectady, New York, 
be deleted; that Channel 10, located in Vail Mills, New York, be deleted; 
that Channel 13, located in the City of Utica, New York, be deleted; that 
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Channel 12, located in the City of Binghamton, New York, be deleted; 
that Channel 9 in the City of Elmira, New York, be deleted. 

(b) All of the above channels mentioned for deletion be con- 
sidered by this Commission as reserved and for possible use by the 
safety and special radio services and that UHF channels be assigned 
where needed to replace VHF deletions. | 

If the foregoing could be effectuated, it would, along with indi- 
vidual areas of proposed deintermixture, and the UHF stations operating 
in intermixed markets, result in having a major portion of the United 
States in which television service would be rendered to the public by 
UHF stations. 

Therefore, I dissent. 


[775] 
[Received April 1, 1957, FCC Mail & Files] 
PETITION FOR RECONSIDERATION 


* * * * * 


[788 ] 
I. The reliance by the Commission on UHF experience 


in other markets is illegal, arbitrary, and capricious 


Since no market in the entire nation has presented a 
television situation similar to that in the Evansville 
area. 


16. The primary purpose of this proceeding according to the Com- 
mission, is to determine whether the Evansville area should be wholly or 
partially deintermixed (par. 18). The basic reason the Commission gives 
for depriving the Evansville area of two local VHF services is its pre- 
diction of demise of WFIE and WEHT, based on "our experience in other 
markets." (par.20). Thus: 


"Our experience in other markets has demon- 
strated that the continuance of a single VHF station 
in a UHF market such as Evansville generally 
seriously affects the ability of the UHF stations to 
render service; while the advent of a second VHF . 
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station in such a market frequently spells the de- 
mise of all or most of the UHF service in the area 
... [Thhe failure of UHF would mean that Evansville 
would be forced to depend upon a single VHF station 
for local service and would receive only two tele- 
vision services [Channel 7, Evansville, and Channel 
9, Hatfield]." 


There is no other market like Evansville and there never has been. Re- 


liance on so-called experience in other markets is capricious and illegal. 


Relevant facts with respect to the Evansville television situation are: 


(a) Evansville is ranked as the 111th market in the nation, 
having a 1950 census population of 128, 636. 

(b) WEHT went on the air September 27,1953, and WFIE went 
on the air November 15, 1953. 

(c) WTVW did not commence operation until August 21, 1956. 
The two UHF's thus had a three-year headstart on WIVW. 


[789 ] 
(d) The three-year headstart has resulted in the fact that 100% 
of the sets in the more densely populated area in and around the 
city of Evansville are UHF sets, and a very high percentage of 
the sets in areas served by the UHF's are UHF sets. It is ad- 
mitted by everyone that the UHF's have never encountered set 
conversion problems. 
(e) There is no Grade B or better television service received 
from any distant VHF television station within a radius of approxi- 
mately 30 miles from the city of Evansville. 
(f) | WFIE is on Channel 62, with ERP of 69.2 kw visual power, 
antenna height of 580 feet above average terrain. It will shortly 
switch to Channel 14, the best UHF channel. WEHT is on Chan- 
nel 50. Until August 20, 1956, it operated with 11 kw visual 
power, antenna height of 590 feet above average terrain. Since 
that date its power has been 155 kw. 
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(g) WTVW operated on reduced power between August 21, 1956, 

and November 26,1956, and on the latter date went to full 316 

kw ee 

(h) WFIE was affiliated with NBC before WIVW began and it 

is still affiliated with NBC. The parent station of WFIE, WAVE- 

TV, Louisville, is also an NBC affiliate. 
47 ‘WFIE and WEHT, in their Comments filed December 3, 1956, stated 
that WI'VW "is operating with only low power and a temporary, portable 
transmitter" (pp. 5 and 13), whereas in fact WITVW was then operating 
with full power and a permanent transmitter in complete accordance with 
the terms of its construction permit. WIVW in its Comments, filed 
December 3, 1956, accurately stated the facts on this matter (par. 3(a)). 
However, WFIE and WEHT in their Reply Comments, filed December 28, 
1956, again repeated their error (p.9). WI'VW pointed out the WFIE- 
WEHT error in its "Motion to Strike Reply Comments" of WFIE and 
WERT, filed January 14, 1957. However; the Commission has perpetuated 


the WFIE-WEHT error by repeating, in paragraph 18 of its Report and 
Order, the WFIE-WEHT statement without pointing out that it is wrong. 


[790] 
(i) WEHT was affiliated with CBS before WIVW began and it 
is still affiliated with CBS. On April 14,1956, it signed a per- 
manent affiliation contract with CBS. 
(j) |WTVW has secured the less desirable ABC affiliation. 
(k) WFIE's charges for 1 hour of Class AA time (7-10 p.m., 
Mon. -Sat. ) is $400 (Jan. 1, 1957, Rate Card). WEHT's charge. is 
$400 (Sept. 1, 1956 Rate Card). WIVW's charge is $350 (Sept. 1, 
1956 Rate Card). These are the listings in the Spring-Summer 
1957 edition of "Television Factbook." 
(1) An initial decision was issued in the Channel 9 hearing on 
February 15,1957. Delays in Commission processes would place 
possible operation on that channel a substantial time off in the 
future. 
17. It is apparent from the following analysis that no instance of 


UHF failure in any way resembles the foregoing situation: 
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(1) WKAB-TV (Ch. 48), Mobile, Alabama (129, 009 pop.) went on 
the air December 29, 1952. Two weeks later (Jan. 14, 1952), WALA-TV 
(Ch. 10) went on the air. WEAR-TV (Ch. 3) began operation at Pensacola 
(about 55 miles away) in January 1954. WKAB-TV left the air on August 
1, 1954. . 
(2) KRTV (Ch. 17), Little Rock, Arkansas (102, 213 pop.) began 
operations April 5, 1953. Eight months later (Dec. 18, 1953), KATV (Ch. 
7), Pine Bluff-Little Rock, went on the air. Another four months later 
(April 24, 1954), KARK-TV (Ch. 4) went on the air. KRTV left the air 
March 31, 1954. 

(3) KBID-TV (Ch. 53), Fresno, California (91, 669 pop. ), began 
operations February 8, 1954. It had been preceded on the air by two UHF 
stations, both of which had better UHF channels: KMJ-TV (Ch. 24), which 
began May 26, 1953; and KJEO (Ch. 47), which began September 20, 1953. 
KBID-TV left the air July 15, 1954. 


(4) KTVU (Ch. 36), Stockton, California (70, 853 pop. ), began opera- 


tions December 15, 1953. There were three pre-freeze VHF stations in 
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operation in San Francisco, 55 miles away. KTVU was followed on the 
air by KOVR (Ch. 7), Stockton, on September 5, 1954. KTVU left the air 
April 30, 1955. | 

(5) WPFA-TV (Ch. 15), Pensacola, Florida (43, 479 pop.), went 
on the air October 9,1953. It had been preceded on the air by WALA-TV 
(Jan. 14, 1953), Mobile, Alabama (40 miles away). WEAR-TV (Ch. 3) and 
WKRG-TV (Ch. 5) at Mobile, Alabama, thereafter went on the air January 
13,1954, and August 29,1955, respectively. WPFA-TV left the air 
December 18, 1955. 

(6) WIRK-TV (Ch. 21), West Palm Beach, Florida (43, 162 pop. ), 
went on the air August 31,1953. On January 1, 1955, WEAT-TV (Ch. 12) 
began operations. WIRK-TV left the air March 1, 1956. 


Se OS eS, = a4 >» i» - = : 
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(7) WATL-TV (Ch. 36), Atlanta, Georgia (431, 500 pop. ), went on 
the air October 13,1954. Three VHF's had preceded it on the air: WSB- 
TV (began September 29, 1948); WAGA-TV (began April 8, 1949); and 
WLWA (began September 30, 1951). WATL-TV left the air May 31, 1955. 

(8) WOKA (Ch. 47), Macon, Georgia (70, 252 pop. ) went on the air 
August 25, 1953. It was followed on the air one month later by WMAZ- 
TV (Ch. 13). WOKA left the air May 31, 1955. 

(9) WRAY-TV (Ch. 52), Princeton, Indiana (7, 673 pop. ) went on the 
air December 6, 1953. WFIE (Ch. 62), Evansville, Indiana, and WEHT (Ch. 
50), Henderson, Kentucky, had gone on the air in November 1953, and 
September 1953, respectively. The owner of WRAY-TV in a letter to the 
Commission dated March 5, 1955, referred to "economic reasons due to 
the poor market in Princeton, Indiana and competition with VHF...." 
Strong signals were received in the area from the Bloomington, Terre 
Haute, and Indianapolis stations. WRAY-TV left the air July 17, 1954. 
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(10) KGTV (Ch. 17), Des Moines, Iowa (177, 965 pop.), went on the 
air November 14, 1953. WOI-TV (Ch. 5), :Ames, Iowa, 20 miles from Des 
Moines, had been on the air since February 21, 1950. WHO-TV (Ch. 13), 
Des Moines, commenced operation on April 15,1954. KGTV went off the 
air on April 15, 1955. 

(11) KEDD (Ch. 16), Wichita, Kansas (168, 279 pop. ), went on the 
air August 15,1953. It had been preceded on the air by KTVH, Hutchinson, 
40 miles away (which began June 22, 1953). KAKE-TV (Ch. 10), began 
operations October 19,1954, and KARD-TV (Ch. 3) began operations 
September 1, 1955. KEDD quit the air April 30, 1956. 

(12) WKLO-TV (Ch. 21), Louisville, Kentucky (369, 129 pop. ), went 


on the air September 7, 1953. There were two VHF stations in this market: 
WHAS-TV (Ch. 11), which began December 1948 and WAVE-TV (Ch. 3) 
which began March 1950. WKLO-TV left the air April 20, 1954. 
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(13) KFAZ (Ch. 43), Monroe, Louisiana (38, 572 pop. ), began opera- 
tion August 11, 1953. On September 26, 1953, KNOE-TV (Ch. 8) began 
operation. KFAZ shut down on May 1, 1954. 

(14) WTAO-TV (Ch. 56), Cambridge, Massachusetts (120, 740 pop. ), 
went on the air August 31,1953. Two pre-freeze VHF stations had been 
operating in Boston, across the Charles River, since June 1948. WTAO- 
TV, left the air March 30, 1956. 

(15) WWOR-TV (Ch. 14), Worcester, Massachusetts (203, 486 pop. ), 
went on the air November 16, 1953. Two VHF stations had been operating 
in Boston 40 miles away since June 1948. WWOR-TV left the air Sep- 
tember 5, 1955. 

(16) WBKZ-TV (Ch. 64), Battle Creek, Michigan (48, 666 pop. ), 
went on the air May 15, 1953. WOOD-TV (Ch. 8) had been on the air since 
August 15,1949, in Grand Rapids, 18 miles away. WKZO-TV (Ch. 3) had 


been on the air 
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since June 1, 1950, in Kalamazoo, 22 miles awqy. WJIM-TV (Ch. 6) had 
been on the air since May 1, 1950, in Lansing, 30 miles away. WBKZ- 
TV left the air April 23, 1954. 

(17) WLAM-TV (Ch.17), Lewiston, Maine (40, 974 pop. ), went on 
the air November 22,1953. It was followed on the air by WCSH-TV (Ch. 
6), on December 1, 1953 at Portland, Maine, 32 miles away. WGAN-TV 
(Ch. 13) went on the air in Portland on April 10,1954. WLAM-TV left . 
the air March 25, 1955. 

(18) WPMT (Ch. 53), Portland, Maine (77, 634 pop. ), went on the te 
air August 27,1953. On December 12, 1953, WCSH-TV (Ch. 6) began 1 
operations, and on April 10, 1954, WGAN-TV (Ch. 13) began operations. r 
WPMT left the air December 16, 1954. ! 

(19) WTAC-TV (Ch. 16), Flint, Michigan (163, 143 pop. ), went on bad 
the air October 28, 1953. WJIM-TV (Ch. 6) had been on the air in Lansing, 
46 miles away, since May 1, 1950. WNEM-TV (Ch. 5) began operations on 


February 16,1954, at Bay City-Saginaw, 33 miles away. WTAC-TV left 
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the air April 20, 1954. 


(20) WIOM-TV (Ch. 54), Lansing, Michigan (92, 129 pop. ), went on 
the air August 13, 1953. WJIM-TV had been in operation since May 1, 
1950. WIOM left the air October 9, 1956. 

(21) WFTV (Ch. 38), Duluth, Minnesota (104, 511 pop. ), went on the 
air May 31,1953. KDAL-TV (Ch. 3) began operations February 19, 1954, 
and WDFM-TV (Ch. 6) began operations on February 23,1954. WFTV left 
the air July 11, 1954. 

(22) WCOC-TV (Ch. 30), Meridian, Mississippi (41, 893 pop. ), went 
on the air December 1953. Three months earlier (on Sept. 25, 1953) 
WTOK-TV (Ch. 11) had gone on the air. WCOC-TV left the air July 30, 1954. 
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(23) KCTY (Ch. 25), Kansas City, Missouri (456, 622 pop. ), went 
on the air June 6, 1953. WDAF-TV (Ch. 4) had been in operation since 
October 16, 1949. On August 1, 1953, KMBC-TV (Ch.9) went on the air 
and on September 8, 1953, KCMO-TV (Ch. 5) went on the air. KCTY left 
the air March 1, 1954. 

(24) KACY (Ch. 14), St. Louis, (Festus), Missouri (856, 796 pop. ), 
went on the air October 31, 1953. KSD-TV (Ch. 5) had been on the air since 
February 8, 1947. WTIVI (Ch. 54) at Belleville, Illinois, had commenced 
operation on August 10, 1953. KWK-TV (Ch. 4) began operations on July 
7,1954. KACY left the air on April 2, 1954. 

(25) KSTM-TV (Ch. 36), St. Louis, Missouri, went on the air 
October 20, 1953. KSD-TV (Ch. 5) had been on the air since February 8, 
1947. KSTM-TV discontinued operations August 3, 1954. 

(26) WRTV (Ch. 58), Asbury Park; New Jersey (17, 094 pop. ), went 
on the air December 14, 1953. Service was received in the area from the 
seven New York VHF stations 37 miles away. WRTV left the air April 
1, 1955. 

(27) WFPG-TV (Ch. 46)(WHTO-TV), Atlantic City, New Jersey 
(61,657 pop. ), went on the air December 21, 1952. Service was being 
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received in the area from the three Philadelphia VHF stations 56 miles 
away. WFPG-TV discontinued operations on May 17, 1954. 

(28) WBES-TV (Ch. 59), Buffalo, New York (580, 132 pop. ), began 
September 5, 1953. WBEN-TV (Ch. 4) had been in operation since May 
14,1948. WGR-TV (Ch. 2) began telecasting on July 26, 1954. WBES-TV 
discontinued operations December 18, 1953. 

(29) WECT (Ch. 18), Elmira, New York (49, 716 pop. ), began 
operations September 30, 1953. WNBF-TV (Ch. 12) had been in operation 
at Binghamton, 44 miles away, since December 1949. WECT left the air 
May 26, 1954. 
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(30) WKNY-TV (Ch. 21), Kingston, New York (28, 817 pop. ), began 
operations April 23,1954. WRGB (Ch. 6), Schenectady, a pre-freeze sta- 
tion, was operating about 50 miles away. WKNY-TV discontinued opera- 
tions on July 25, 1956. 

(31) WQMC (Ch. 36), Charlotte, North Carolina (134, 042 pop. ), 
went on the air December 7, 1953. WBTV (Ch. 3) had been on the air 
Since July 15,1949. WQMC left the air March 15, 1955. 

(32) WICA-TV (Ch. 15), Ashtabula, Ohio (23, 696 pop. ), went on 
the air August 25,1953. WICU, Erie, 25 miles away, had been on the air 
Since March 15, 1949, as had three Cleveland stations 50 miles away. 
WICA-TV discontinued operations June 16, 1956. 

(33) WIFE (Ch. 22)Dayton, Ohio (243, 872 pop. ) went on the air 
October 3, 1953. WHIO-TV (Ch. 13) had been on the air since February 
23,1949, and WLWD (Ch. 2) had been on the air since March 15, 1949. 
WIFE went off the air March 15, 1954. 

(34) KMPT (Ch. 19), Oklahoma City, Oklahoma (243, 504 pop. ), went 
on the air November 8, 1953. WKY-TV (Ch. 4) had been in operation since 
June 6, 1949. KWTV (Ch. 9) went on the air December 12, 1953. KMPT 
ceased operations February 4, 1955. 
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(35) KTVQ (Ch. 25), Oklahoma City, Oklahoma, went on the air on 
October 28,1953, and ceased operations December 15, 1955. (See fore- 
going subparagraph). 

(36) KCEB (Ch. 23), Tulsa, Oklahoma (182, 740 pop. ), went on the 
air March 13, 1954. KOTV (Ch. 6) had been on the air since October 22, 
1949. KVOO-TV (Ch. 2) commenced operations on December 15, 1954. 
KCEB went off the air December 25, 1954. 

(37) WCHA-TV (Ch. 46), Chambersburg, Pennsylvania (17, 212 
pop. ), went on the air September 3, 1953. There was reception in the 
community of the three earlier-established Baltimore VHF stations, and 
of WFBG-TV (Ch. 10), 
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Altoona, Pennsylvania, and of WJAC-TV (Ch. 6), Johnstown, Pennsylvania. 
WCHA-TV suspended July 18,1954. 

(38) WLBR-TV (Ch. 15), Lebanon, Pennsylvania (30, 934 pop.), 
went on the air October 9,1953. WGAL-TV (Ch. 4) had been in operation 
at Lancaster, 25 miles away, since June 1, 1949. Two UHF stations had 
preceded WLBR-TV on the air at Harrisburg, 25 miles away. Two UHF 
stations had also preceded WLBR-TV on the air at Reading, 28 miles 
away. The third Harrisburg station went on the air on September 2, 1954. 
WLBR-TV quit October 16,1954. However, WLBR-TV is being sold to 
WFIL-TV, Philadelphia, and is to return to the air within 45 days after 
Commission approval of the transfer. 2 

(39) WKST-TV (Ch. 45), New Castle, Pennsylvania (48, 834 pop. ), 
went on the air April 4, 1953. WDTV (now KDKA-TV), (Ch. 2), Pittsburgh, 
39 miles away, had been in operation since January 11,1949. Two UHF 
stations preceded WKST-TV on the air at Youngstown, Ohio, about 18 
miles away. .WKST-TV left the air January 14, 1955. 

(40) WKJF-TV (Ch. 53), Pittsburgh, Pennsylvania (676, 806 pop. ), 
went on the air July 14, 1953. WDTV (Ch. 2) had been on the air since 
January 11,1949. WENS (Ch. 16) went on the air August 25, 1953. WKJF- 
TV went off the air July 2, 1954. 
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(41) WEEU-TV (Ch. 33), Reading, Pennsylvania (109, 320 pop. ), 
went on the air April 9,1953. WGAL-TV (Ch. 8) had been on the air at 
Lancaster, 28 miles away, since March 18, 1949. WPFH (Ch. 12), 
Wilmington, Delaware, 47 miles away, had been on the air since June 30, 
1949. WEEU-TY left the air June 30, 1955. 

(42) WHUM-TV (Ch. 61), Reading, Pennsylvania, went on the air 
February 22,1953, and suspended September 4, 1956. (See preceding 
subparagraph) 
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(43) WIVU (Ch. 44), Scranton, Pennsylvania (125, 536 pop. ), went 
on the air August 17,1953. On June 7,1953, two other UHF stations had 
gone on the air in Scranton. On January 1, 1953, WBRE-TV (Ch. 28)began 
operation at Wilkes Barre 17 miles away. WTVW went off the air July 1, 
1955. 

(44) WNET (Ch. 16), Providence, Rhode Island (248, 674 pop.), 
went on the air March 23,1954. WJAR-TV (Ch. 10) had been on the air 
since July 10, 1949. WPRO-TV (Ch. 12) went on the air March 27, 1955. 
WNET left the air July 10, 1955. 

(45) WCOS-TV (Ch. 25), Columbia, South Carolina (86,914 pop. ), 
went on the air April 25,1953. It was followed on the air by WNOK-TV 
(Ch. 67) (Sept. 1, 1953). and WIS-TV (Ch. 10) (Oct. 24, 1953). WCOS-TV left 
the air January 21, 1956. 

(46) WGVL (Ch. 23), Greenville, South Carolina (58, 161 pop. ), 
went on the air July 15, 1953. On December 31, 1953, WFBC-TV (Ch. 4) 
went on the air. WGVL left the air April 29, 1956. 

(47) KBMT (Ch. 31) Beaumont, Texas (94, 014 pop. ), went on the 
air April 9,1954. KFDM (Ch. 6) went on the air April 24, 1955. KBMT 
left the air August 1, 1956. 

(48) KNUZ-TV (Ch. 39), Houston, Texas (596, 163 pop. ), went on 
the air October 10, 1953. KPRC-TV (Ch. 2) had been on the air since 
January 1,1949. KTRK-TV (Ch. 13) began operations October 20, 1954. 
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KGUL-TV (Ch. 11) had been on the air since March 11, 1953, at Galveston, 
45 miles away. KNUZ-TV quit June 25, 1954. 
(49) KTVE (Ch. 32) Longview-Tyler, Texas (24, 502 pop. ), went 
on the air October 24, 1953. KLTV (Ch. 7) followed it on the air October 
14,1954. Service was received in Tyler from VHF stations KRLD-TV 
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(Ch. 4) at Dallas; WFAA-TV (Ch. 8) at Dallas; and WBAP-TV (Ch. 5) at 
Fort Worth, all of which had been on the air three years or more before 
KTVE. KTVE left the air on December 23, 1955. 

(50) KETX (Ch.19) Tyler, Texas (38, 968 pop. ), went on the air 
August 24,1953, and left the air October 23, 1954. (See preceding sub- 
paragraph). 

(51) WBTM-TV (Ch. 24), Danville, Virginia (35, 066 pop, )went on 
the air January 13, 1954. WFMY-TV (Ch. 2) had been in operation since 
September 22,1949, at Greensboro, North Carolina, 42 miles away. 
WSLS-TV (Ch. 10) had been in operation at Roanoke, about 50 miles away, 
since December 11, 1952; and WLVA-TV (Ch. 13) had been in operation at 
Lynchburg, 60 miles away, since February 2, 1953. WBTM-TV quit 
December 31, 1954. 

(52) WACH-TV (Ch. 33), Newport News (42, 358 pop. )-Norfolk 
(213, 513 pop. ), went on the air October 6, 1953. WIAR-TV (Ch. 3) had 
been on the air since April 2,1950. WVEC-TV (Ch. 15) had preceded 
WACH-TV on the air by about two months (Aug. 15, 1953). WACH-TV 
left the air July 1, 1955. 

(53) WROV-TV (Ch. 27), Roanoke, Virginia (91,921 pop. ), went on 
the air February 15, 1953. WSLS-TV (Ch. 10) had been on the air since 
December 11, 1952. WLVA-TV (Ch. 13) went on the air February 2, 1953, 
at Lynchburg, Virginia about 40 miles away. WROV-TV left the air July 
18, 1953. 

(54) WKNA-TV (Ch. 49), Charleston, West Virginia (73, 501 pop.), 
went on the air September 17,1953. WSAZ-TV (Ch. 5) had been on the air 
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since November 15,1949, at Huntington, 44 miles away. WCHS-TV 
(Ch. 8) went on the air August 16, 1953. WKNA-TV left the air February 
12, 1955. 
(55) WJPB-TV (Ch. 35), Fairmont, West Virginia (29, 346 pop. ), 
went on the air March 17, 1954. As of May 1,1953, there was a VHF 
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saturation of 23% in the area. WPJB-TV left the air February 28, 1955. 

(56) WCAN-TV (Ch. 25), Milwaukee, Wisconsin (656, 348 pop. ), 
went on the air September 5, 1953. WIMJ-TV (Ch. 3) had been on the air 
since September 5, 1953. WI'MJ-TV (Ch. 3) had been on the air since 
December 3, 1947. WOKY-TV (Ch. 19) went on the air September 25, 1953. 
WISN-TV (Ch. 12) began operation October 26, 1954. WCAN-TV left the 
air February 27, 1955. 

(57) WOSH-TV (Ch. 48) Oshkosh, Wisconsin (41, 084 pop. ), went 
on the air June 27, 1953. WBAY-TV (Ch. 2) went on the air at Green Bay, 
43 miles away on March 17, 1953. WMBD-TV (Ch. 11) went on the air 
August 9, 1954, at Green Bay. WOSH-TV left the air March 22, 1954. 

(58) WFMZ-TV (Ch. 67), Allentown, Pennsylvania (106, 756 pop. ), 
went on the air November 22,1954. WLEV-TV (Ch. 51) had been on the 
air in nearby Bethlehem since April 21, 1953; and WGLV (Ch. 57) had 
been on the air in nearby Easton since June 26,1953. Philadelphia, with 
its three pre-freeze VHF stations, is 39 miles from Allentown. WFMZ- 
TV left the air April 15,1955, its president attributing the halt to failure 
of stockholders to fulfill pledges completely ("TV Digest, '' 11:16, p.11). 

18. We have excluded the following from the foregoing list: (1) 
WFTL-TV (Ch. 39), Ft. Lauderdale (4/7/53-12/29/54)--It quit after 
Storer Broadcasting Company purchased the permit of WMIE-TV (Ch. 27), 
and the physical facilities of WFTL-TV, and received FCC approval to 
change the call letters to WGBS-TV and switch to Channel 23. (2) WMGT 
(Ch. 19), Adams, Massachusetts (2/5/54-2/25/56)--It left the air after its 
tower was destroyed by winds. It is to resume as a satellite of UHF 
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station WCDA, Albany. (3) WJTV (Ch. 25), Jackson, Mississippi (1/20/53- 
5/31/55)--It quit after acquiring 40% of WSLI-TV (Ch. 12), with latter 
changing call letters to WJTV. 
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(4) KANG-TV, (Ch. 34), Waco, Texas (11/1/53-12/13/55)--The permit 
was cancelled as part of the agreement with WKTX-TV, Waco, whereby 
the physical facilities of KANG-TV were turned over to KWTX and the 
KANG-TV owners acquired 29% of KWTX stock. (5) WNAM-TV (Ch. 42), 
Neenah-Appleton-Menasha, Wisconsin (12/12/53-1/2/55)--This station 
merged with WFRV-TV, Green Bay (Ch. 5), with the WNAM-TV owners 
getting control of WFRV-TV. 

19. Failures of UHF stations may be attributable to various fac- 
tors such as poor management, low set conversion, the unwillingness of 
the owner to spend money to put on attractive programming, entry into a 
market not economically capable of supporting an additional station, or 
combinations of these and others. The fact that some of these reasons 
may be completely unrelated to any intermixture problem in itself de- 
stroys the validity of the so-called "experience." 

20. However, it is possible to draw certain guides to the future 
from the above catalogue of UHF failures: 

(1) A UHF station may fail where it is begun in a city where there 
is a pre-established VHF station or where strong signals are received in 
the area from pre-established VHF stations in nearby communities. 

(2) A UHF station may fail where it is the first station in a city if 
VHF signals from distant stations are received in the densely populated 
part of the UHF station's service area and if a VHF station follows the 
UHF in the same community within the period of about a year. 

(3) A UHF station may fail where its principal competitors are 
other UHF stations if signals from VHF stations in other cities are re- 
ceived in the area and if the city where the UHF stations are located is 


not a major metropolitan area. 
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(4) A UHF station may fail where VHF penetration into the UHF 
service area has created a set conversion problem. 

21. However, "experience" does not indicate that in a market 
the size of Evansville two UHF's will be crippled or will fail where (1) 
they preceded their first VHF competitor onthe air by three years; (2) 
they have no set conversion problem; and (3) no Grade B contour of any 
outside VHF station penetrates within a radius of about 30 miles from 
the city of Evansville. 

22. Infact, the Commission's "experience" should demonstrate 
to it that UHF will thrive in Evansville alongside of VHF, based on the 
following examples of bright spots in the UHF picture: 

(1) Evansville--WTVW stated in its Comments of December 3, 
1956, (par. 41): "In the appeals which the former owners of the two sta- 
tions [WFIC and WEHT | took from the Channel 7 grant they admitted they 
were earning good profits (Petition for Stay: Ex.1, Par.4; Ex.3, Par. 7), 
and the stations still: are." This has not been denied. Of course, the 
UHF"'s are profitable. After all, they and not WIVW have affiliations 
with the two major networks. 

(2) Springfield, Massachusetts--The following article appeared in 
the March 2, 1957 issue of "Television Digest (p. 7)": 


"Emphasizing that uhf can succeed under proper 
circumstances, Wm.L. Putman, gen.mgr. of WWLP, 
Springfield, Mass. (Ch. 22) reports station had net profit 
of $133, 444 on income of $923, 001 in 1956. Income 
breakdown: NBC, $134, 451; ABC $26,181, national 
spot, $344, 547; regional spot $48, 249; local $291, 434; 
miscellaneous $78,136. Agency commissions were 
$73, 755. Expense breakdown: engineering $194, 440; 
program, $236, 403; sales, $152, 755; administration, 
etc. $132, 019." 


WWLP's success becomes even more significant in view of the fact that 
it competes with a second UHF station in Springfield, WHYN-TV (Ch. 55), 
and the Grade B contour of VHF station WNHC-TV, New Haven, extends 


north of 
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Springfield (See par. 6 of the Hartford Report and Order). Of course, now 
that Channel 3, Hartford, located about 25 miles from Springfield, has been 
given the green light for construction, the Commission's so-called "ex- 
perience” would presumably indicate that the Channel 3 station in that UHF 
market will seriously affect the ability of WWLP to render service. How- 
ever, this consideration does not enter the Hartford Report and Order. 
As a matter of fact, there are nine UHF stations in the Connecticut River 
Valley (some of which are satellites), and presumably all of these, based 
on "experience", will be crippled by Channel 3, Hartford. If this is nota 
sufficiently important factor to consider in Hartford, then it is unfair and 
discriminatory to WIVW to consider it in the Evansville proceeding. 

(3) Madison, Wisconsin--Two commercial UHF's are competing 
against a VHF which went into operation on June 24,1956. There is con- 
siderably more VHF penetration into the Madison area than there is into 
the Evansville area. Figure 13 of Exhibit 1 of the Comments of Radio 
Wisconsin, Inc., shows that the Grade B contours of WITI-TV (Ch. 6) and 
WTMJ (Ch. 4), Milwaukee, fall at the eastern doorstep of Madison. On the 
other hand, no VHF reception is experienced in the Evansville area from 
any distant VHF station for a distance of about 30 miles from the city of 
Evansville. However, in the Madison Report and Order, the Commission 
does not conclude that its experience demonstrates that the two UHF's 
will have difficulty surviving. The Commission's "experience" is selective, , 
to say the least. 

(4) Buffalo, New York--WBEN-TV: (Ch. 4) has been on the air since 
May 14, 1948. WGR-TV (Ch. 2) went on the air July 26, 1954. A third VHF 
grant will be forthcoming in the near future. WBUF (Ch.17), which began 
operation August 17,1953, came under the ownership of the National Broad- 
casting Company on December 30,1955. A second UHF operator regards 
the television situation in this market with optimism, as is apparent from 
the following report in the March 9, 1957 issue of "Television Digest" (p. 7): 
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"WNYT-TV, Buffalo (Ch. 59), this week asked for 
change to Ch. 29, now allocated to Niagara Falls--and if 
FCC approves switch, station hopes to be on air by Aug. 
1, reports v. p. & 1/3 owner Dick Levy, an officer of 
W. Bergman Co., Buffalo, Philco distributor. Owners £ 
are buying WBUF's old studio-transmitter building and 
tower at 2077 Elmwood Ave. , adjacent to WBUF's new 


plant." 
Of course, Buffalo has a significantly lower percentage of UHF conver- 
Sion than Evansville. "i 

23. Since the major premise on which the Report and Order is 
based is unsound, the Commission should rescind its Report and Order 
and terminate this proceeding. Pt 

* ae xx * a 

[919 | 
MEMORANDUM OPINION AND ORDER yy 
By the Commission: Commissioner Bartley concurring in the result and 
issuing a statement; Commissioners Doerfer and 
Mack dissenting and voting to grant the petition; 
Commissioner Craven abstaining from voting. 

1. The Commission has before it for reconsideration its Report ‘el 
and Order adopted in this proceeding on February 26,1957, in which the ; 
following actions, pertinent here, were taken: em 

(a! Channel 9 was shifted from Hatfield, Indiana to + 

Evansville and reserved for non-commercial ro 
educational use. ' 

(b) It was decided to take action looking toward the re- “ 

assignment of Channel 7 from Evansville to Louis- 
ville, Kentucky. . 
&: 


(c) Evansville Television, Inc. , holder of a construction 
permit for a television station on Channel 7 at Evans- 
ville, was ordered to show cause why its construction = 
permit should not be modified to provide for opera- 
tion on UHF Channel 31 instead of Channel 7. 


2. Reconsideration of the foregoing actions was requested in 
petitions filed on March 29,1957 by Evansville Television, Inc. , holder of 
a construction permit for a VHF station on Channel 7 at Evansville, and 
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on April 1, 1957 by WLEX-TYV, Inc. , holder of a construction permit for a 
UHF station on Channel 18 in Lexington, Kentucky. Our decision herein 
is based on thorough consideration of all the arguments advanced in these 
petitions and in the following related pleadings: 


(a) Opposition to both petitions filed April 8,1957, by 
American Broadcasting Company. 


(b) Oppositions to the petitions for reconsideration, 
filed on April 16, and April 22,1957 by Mid-America 
Broadcasting Corp. , holder of a construction permit 
for a UHF station at Louisville. 


Evansville Television's answers to ABC's and Mid- 
America's oppositions, filed, respectively, on April 
23, and May 1, 1957. 
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3. We find no merit in the contention of Evansville Television 
that our Report and Order was invalid owing to inadequacy of notice con- 
cerning the deletion of Channel 9 from Hatfield and its reassignment to 
Evansville as a channel reserved for education. In our view, all parties 
had adequate notice of this change, which was proposed in comments filed 
by WFIE and WEHT on December 3, 1956. This proposal was fully consis- 
tent with the announced basic purpose of the instant rule making proceed- 
ing-- to examine possibilities for improving the opportunities for more 
effective competition among Stations in the Evansville area. The proposed 
deletion of Channel 9 from Hatfield was in complete harmony with the 
action originally proposed for removing Channel 7 from nearby Evans- 
ville, in that it represented an additional step toward providing improved 
opportunities for the maintenance and development of UHF service in the 
Evansville area. It is well established that the Commission is not con- 
fined to the adoption of amendments as specifically proposed in Notices 
of Proposed Rule Making but may also consider, and where it finds it 
appropriate, adopt counterproposals falling within the general scope of 
the rule making proceeding. 
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4, Similarly, we are unable to agree with the contention of WLEX- 
TV concerning adequacy of notice of the shift of Channel 7 from Evans- 
ville to Louisville. The Commission specifically stated in its Memoran- 
dum Opinion and Order of October 17,1956, published in the Federal 
Register on October 25, 1956, that it would consider proposals to shift 
Channel 7 from Evansville to Louisville. | 

5. Evansville Television also challenges the validity of our action 
on the ground that it is inconsistent with decisions reached in other rule 
making proceedings in which we examined the possibilities for eliminat- 
ing VHF assignments in other areas. We cannot agree that our decisions 
concerning the possible advantages or disadvantages of deintermixture in 
other cases has a controlling bearing on our assessments of the manner 
in which the public interest would best be served by channel reassignments 
in the Evansville area. As we stated in our Report and Order adopted 
June 25, 1956, in the general television allocation proceeding (Docket No. 
11532) "...it is not possible to formulate rigid criteria whose perfunctory 
application to individual cases will automatically indicate the course which 
would best serve the public interest in each community...."'' Reference 
was made in that document to the widely varying circumstances in indi- 
vidual markets and the numerous factors which bear on the choice of 
techniques in any individual community or area best calculated to achieve 
the basic objective of improving the opportunities for effective competition 
among a greater number of stations. The judgments at which we have 
arrived concerning the proposals for deintermixture of a number of widely 
separated communities have necessarily been reached on the basis of a 
painstaking review of all the facts peculiar to each situation. In no case 
were all the arguments and facts clearly arrayed on one side or another 
of the issues. Our decisions reflect our views concerning the net advan- 
tages or disadvantages attaching in each instance to the proposals for 
deintermixture and represent our judgment as to how the public interest 
might best be served in the particular community. It would be most un- 
fruitful, we believe, to attempt to weigh the correctness of our evaluation 


> 
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of all the factors present locally in each case by any attempt to weigh 


them in terms of their 


[921] 
conformity with rigid general criteria. We announced in our Report and 
Order of June 25, 1956, in Docket No. 11532, that this kind of approach 
would be impracticable, and we find nothing in the arguments of Evans- 
ville Television which persuasively indicates that it would be at all feas- 
ible to attempt to assess the merits of our decision in the Evansville 
case in the light of conclusions reached in other cases, whatever super- 
ficial similarities they may appear to bear to each other. 
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6. Evansville Television suggests, also, that we committed an 
error in omitting consideration of the effects of a proposed increase of 
antenna height for Station WHAS-TV at Louisville, which, it is alleged, 
would eliminate virtually all the area that might otherwise gain a first 
service from a Louisville station on Channel 7 with a transmitter at Big 
Spring,. Kentucky. Quite apart from the fact that the Commission has not 
found it possible to grant the application in question, owing in part to 
air hazard problems which have not been resolved, the major considera- 
tions involved in eliminating VHF service from the Evansville area and 
the provision of a third VHF service to Louisville are not affected by the 
possibility of additional service from WHAS-TYV in the area which could 
be served by a station on Channel 7. Nor are we able to agree that Evans- 
ville Television's estimate that over 70, 000 persons would lose their 
only television service as a result of our proposed action provides a 
sound basis for reversal of our action in this proceeding. Apart from 
questions which could appropriately be raised concerning the accuracy 
of the figure, it is clear that the mere reactivation ofthe UHF station at 
Princeton, Indiana, which has been constructed and for a time was on 
the air, would eliminate most of the white area which would result from 
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the deintermixture of the Evansville area. Similarly, Evansville Tele- 
vision's claim that the Commission erred in concluding that UHF is able 
to render a satisfactory service does not, in our opinion, conform with 
the established facts of UHF transmission and reception and offers no 
basis for revising our view that a satisfactory service can be rendered 
on UHF channels in the Evansville area. 

7. Nor are we able to agree with Evansville Television's con- 
tention that the Commission was precluded from making judgments con- 
cerning the circumstances of UHF television operations in the Evansville 
area on the basis of its knowledge of UHF experience in other markets. 
We did not fail to take into account differences between Evansville and 
other markets; and the fact that no two markets are exactly alike in all 
respects does not bar the application to individual markets of experience 
with UHF television developed elsewhere. 

8. Evansville Television's arguments based on the contentions 
that our action in the instant case is inconsistent with the opinion we ex- 
pressed in the Southeastern Enterprises case [13 RR 139] are based on a 
misunderstanding of the basic import of our decision in the instant pro- 
ceeding. It is aimed at enhancing the opportunities for more extensive 
and more effective competition in the Evansville area among a greater 
number of stations. This objective, implemented by channel reassign- 
ments which are clearly within the Commission's power, is in no way 
inconsistent with the opinion expressed in the Southeastern Enterprises 
case, i.e., that we lack the power to restrict competition by refusing to 
assign additional standard broadcast stations on the ground of economic 
injury to existing stations in the area. Moreover, in the Southeastern 
Enterprises case there was no question of service on two separate broad- 
cast bands. This factor, which is an essential ingredient of the deinter- 
mixture problem, furnishes the requisite basis for our decision to make 
channel reassignments which, in our considered judgment, will result 
in augmented opportunity for larger numbers of stations serving the pub- 
lic in the Evansville area. 
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9. In its petition for reconsideration filed on April 1, 1957, 
WLEX-TV,Inc., sought reversal of our decision partly on the ground 
that the advent of an additional VHF service on Channel 7 in the Louis- 
ville area would provide unduly adverse competition to WLEX-TV, a 
UHF station at Lexington, Kentucky. As pointed out, however, in Mid- 


America's opposition filed on April 16, 1957, 
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there is a separation of approximately 90 miles between the transmitter 
site of WLEX-TV and a Channel 7 station with its transmitter at Big 
Spring. Taking into account the strong advantages of the new Channel 7 
assignment, we do not believe the limited degree of service area overlap 
of WLEX-TV at the indicated separation provides an adequate basis on 
which to reverse our decision. 

10. Evansville Television's allegations concerning the invalidity 
of the show cause order directing the holder of a construction permit on 
Channel 7 to show cause why the permit should not be modified to pre- 
scribe operation on Channel 31 are not well founded. In any event, we 
do not believe the actions complained of would provide a suitable basis 
for reversal of our decision. These allegations, concerning the burden 
of proceeding with the introduction of evidence and the burden of proof, 
relate to the procedure to be followed in the show cause proceeding and 
can properly be dealt with in that forum. 

11. We have reexamined our decision in the instant proceeding, 
not only in the light of all the arguments adduced by the parties who have 
petitioned for reconsideration, but also in the light of all the circum- 
stances bearing on our original decision. We conclude that the action we 
have taken is best calculated to serve the public interest by enhancing 
opportunities for the operation of a larger number of stations in the 
Evansville area. 

12. Accordingly, the petitions for reconsideration cited in 
Paragraph 2 hereof are denied. 
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Adopted: June 20, 1957 
Released: June 24, 1957 


CONCURRING STATEMENT OF COMMISSIONER 
BARTLEY 
I concur in the result on the grounds that petitioner has failed to make 


a showing that the Commission's Report and Order herein was in error. 


With respect to petitioner's contention that the Commission's action 

here is "inconsistent", I agree except that, in my view, the shoe is on 
the other foot - i.e. as pointed out in my dissents in those cases, it is 
the Commission's action in Madison and Hartford which is inconsistent 


with the other five de-intermixture cases - not the other way around. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


OWENSBORO ON THE AIR, INC. 
and 

OWENSBORO PUBLISHING COMPANY, 
Appellants and Petitioners 


Cases No. 13776. 
13777. 
14044. 


Le 14049 


FEDERAL COMMUNICATIONS COMMIS- 
SION, 
Appellee and Respondent. 


UNITED STATES OF AMERICA, 


Respondent. 
WEHT, INC., 


Intervenor. 


MID-AMERICA BROADCASTING COR- 
PORATION, 
Intervenor, 


AMERICAN BROADCASTING-PARAMOUN 
THEATRES, INC., 


Intervenor. 
EVANSVILLE TELEVISION, INC., 


Appellant and Petitioner. Cases No. 14046 


14047 
v. 


FEDERAL COMMUNICATIONS COMMIS- 
SION, 
Appellee and Respondent. 


UNITED STATES OF AMERICA, 
Respondent. 
WEHT, INC., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
1?) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Intervenor. 


PREHEARING STIPULATION 
I. Counsel for Appellant-Petitioner Evansville Television, Inc., 
Appellee-Respondent Federal Communications Commission, Respondent 
United States of America, and Intervenor WEHT, Inc., hereby stipulate 
that the issues presented by the above-entitled cases are as follows, it 
being agreed that the parties do not concede the correctness of any 
factual or legal premises tvhich may be implicit in the formulation of 
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the questions: 


1. 


Whether the Commission's action deleting Channel 
9 from Hatfield and reassigning the channel to 
Evansville as an education reservation was unlaw- 
ful because of the absence of notice or because of 
defective notice that Channel 9 was encompassed 
within the rule-making proceeding. 

Whether the Commission may lawfully make 
changes in the Table of Assignment under the 
objective of improving the opportunities for 
effective competition among a greater number 

of stations. 

Whether the Commission's action in selecting the 
markets it did for proposing deintermixture by 
deletion of VHF channels was arbitrary and dis- 
criminatory, and whether its final determination 

to so deintermix certain of these markets was also 
arbitrary and discriminatory. 

Whether the Commission's deletion of Channel 9 

to accomplish the goal of area deintermixture was 
lawful when it could not be Known until the con- 
clusion of a subsequent adjudicatory hearing whether 
the other VHF channel in the area would be deleted. 
Whether the deletion of Channel 9 and the reasons 
therefor are in conflict with Sections 1.303 and 
307(b) of the Communications Act of 1934, as 
amended. 

Whether the Commission's action is inconsistent 
with decisions in other deintermixture proceedings 
and with its own prior actions pertaining to deinter- 
mixture of the Evansville area. 

Whether the Commission lawfully relied on its ex- 
perience in markets allegedly comparable to Evans- 
ville in predicting the effect of VHF operations on the 
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UHF stations in the Evansville area. 

8. Whether the Commission was arbitrary and capri- 
cious in its reasoning as to areas that would lose 
all television service and areas that would gain a 
first television service if deintermixture were 
accomplished. 

9. Whether Channel 9 could be converted into an edu- 
cational reservation, in the circumstances of this 
case, in view of the showing that no educational 
groups intended to apply for such Channel 9 assign- 
ment. 

10. Whether the Commission's decision that deinter- 
mixture of the Evansville area will improve the 
opportunities for effective competition among a 
greater number of stations is adequately supported 
by the record. 

11. Whether the Commission failed to take into account 
matters urged on it in opposition to deintermixture 
and, if so, whether it was arbitrary and capricious 
in failing to consider such matters. 

12. Whether Evansville Television, Inc., has standing 
to appeal or to petition for review. 

Il. Appellant-Petitioner, Appellee-Respondents and Intervenors 
reserve the right to argue that one or more of the issues stated above 
are not properly before the Court. 

Il. Counsel for all the parties further stipulate: 

1. Appellant-Petitioner will serve and file its brief on or be- 
fore February 14, 1958; Appellee-Respondents and Intervenors will 
serve and file their briefs on or before March 31, 1958; and Appellant- 
Petitioner will serve and file its reply brief, if any, on or before 
April 15, 1958. 

2. The printed Joint Appendix will be filed on or before April 
22,1958. Reference to the record appearing in the various briefs of 
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the parties shall be to the page numbers in the original record certified 
to this Court. In the printing of the Joint Appendix there will be set 
forth, in addition to the consecutive numbering of the pages of the Joint 
Appendix, the original record page numbers in bold type and indented 
in a manner which will render it convenient for the Court to locate the 
pages referred to in the briefs. 

Respectfully submitted, 


Robert N. Green Richard A. Solomon 
Counsel for Evansville Assistant General Counsel - Federal 
Television, Inc. Communications Commission 
Alan Y. Neftalin Daniel M. Friedman 
Counsel for WEHT, Inc. Counsel for United States 
of America 


December 5, 1957 


PREHEARING STIPULATION 

I. Counsel for Appellants and Petitioners Owensboro On The 
Air, Inc. and Owensboro Publishing Company, Appellee and Respondent 
Federal Communications Commission, Respondents United States of 
America, and Intervenors WEHT,Inc., Mid-America Broadcasting 
Corporation and American Broadcasting-Paramount Theatres, Inc., 
hereby stipulate that the issue presented by the above-entitled cases is. 
as follows, it being agreed that the parties do not concede the correct- 
ness of any factual or legal premises which may be implicit in the for- 
mulation of the question: 

Where the Commission in a rule-making proceeding publishes 
notice that it proposes to amend its Rules and Regulations (2. 606(b) 
of the Table of Assignments) to change certain specific channel assign- 
ments in Evansville, Indiana, by shifting the educational reservation 
from Channel 56 to Channel 7 in that community; may it lawfully and 
without giving further notice pursuant to Section 4 of the Administrative 
Procedure Act (5 U.S.C. 1003) make a final order changing channel 
assignments in other communities; by shifting Channel 9 from Hatfield, 
Indiana, to Evansville, Indiana (reserved for non-commercial educational 
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use); by substituting Channel 78 for Channel 31 in Tell City, Indiana; by 
shifting Channel 56 from Evansville, Indiana, to Owensboro, Kentucky, 
and changing it from an educational to a commercial channel; and by < 
proposing to shift Channel 7 from Evansville, Indiana, to Louisville, 
Kentucky; none of which changes were specified in the notice instituting 
the rule-making proceeding. 

Il. Counsel for Appellee-Respondent Federal Communications 
Commission, Respondent United States of America, and for Intervenor 
WEHT,Inc., are of the view that the question set forth above is identical, 
in substance, to the first issue stipulated by the parties in Case Nos. ” 
14,046 and 14,047 and is therein more simply stated. ) 

Ill. Counsel for all the parties further stipulate: 

1. Appellants-Petitioners will serve and file their briefs on or 
before February 14, 1958; Appellee-Respondents and Intervenors will : 
serve and file their briefs on or before March 31, 1958; and Appellants- 2 
Petitioners will serve and file their reply briefs, if any, on or before | 
April 15, 1958. ") 

2. The printed Joint Appendix will be filed on or before April | 
22,1958. References to the record appearing in the various briefs of 
the parties shall be to the page numbers in the original record certified 
to this Court. In the printing of the Joint Appendix there will be set a" 
forth, in addition to the consecutive numbering of the pages of the Joint 
Appendix, the original record page numbers in bold type and indented in 


a manner which will render it convenient for the Court to locate the » 
pages referred to in the briefs. ae 
he 
Respectfully submitted, ; 
Alan Y. Neftalin Richard A. Solomon 4 
Counsel for WEHT, Inc. Assistant General Counsel | 
Federal Communications Commission = 
J. Roger Wollenberg Daniel M. Friedman | 
Counsel for Mid-America Counsel for United States of America 
Broadcasting Corporation A 
Vernon L. Wilkinson Verne N. Young * 
Counsel for American Broad- Counsel for Owensboro On The 
casting-Paramount Theatres, Inc. Air, Inc. 
Russell Rowell 


December 5, 1957 Counsel for Owensboro Publishing 
ee eee a 
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STATEMENT OF QUESTION PRESENTED 


In a stipulation entered into by counsel for all the parties 
to these cases and approved by Order of this Court dated 
December 6, 1957, the parties stipulated that the issue pre- 
sented by these cases is as follows: 


Where the Commission in a rule-making proceeding 
publishes notice that it proposes to amend its Rules and 
Regulations (3.606(b) of the Table of Asignments) to 
change certain specific channel assignments in Evans- 
ville, Indiana, by shifting the educational reservation 
from Channel 56 to Channel 7 in that community; may 
it lawfully and without giving further notice pursuant 
to Section 4 of the Administrative Procedure Act 
(5 U.S.C. 1003) make a final order changing channel 
assignments in other communities; by shifting Channel 
9 from Hatfield, Indiana, to Evansville, Indiana (re- 
served for non-commercial educational use) ; by sub- 
stituting Channel 78 for Channel 31 in Tell City, Indi- 
ana; by shifting Channel 56 from Evansville, Indiana, 
to Owensboro, Kentucky, and changing it from an 
educational to a commercial channel; and by proposing 
to shift Channel 7 from Evansville, Indiana, to Louis- 
ville, Kentucky; none of which changes were specified 
in the notice instituting the rule making proceeding? 
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IN THE 


United States Court of Appeals 


For rae District or CoLumsBra Crecuit 


Nos. 13,776 and 14,049 


OWENSBORO ON THE AIR, INC., and 
OWENSBORO PUBLISHING COMPANY, Petitioners, 


Vv. 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, Respondents, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, 
INC., MID-AMERICA BROADCASTING CORPORATION, 
and WEHT, INC., Intervenors. 


Nos. 13,777 and 14,044 


OWENSBORO ON THE AIR, INC., and 
OWENSBORO PUBLISHING COMPANY, Appellants, 


v. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, 
INC., MID-AMERICA BROADCASTING CORPORATION, 
and WEHT, INC., Intervenors. 


Petitions to Review and on Appeal From Orders and Decisions 
of the Federal Communications Commission 


BRIEF FOR PETITIONERS-APPELLANTS 


-_ 


JURISDICTIONAL STATEMENT 


This proceeding involves the following four appeals from 
decisions and orders of the Federal Communications Com- 
mission, all concerning the same or related matters and 
all having been consolidated by Orders of this Court: 
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(1) A Petition for Review (Case No. 13776), pursuant 
to Section 402(a) of the Communications Act of 1934, as 
amended, (66 Stat. 718; 47 U.S.C. 402(a)), and pursuant 
to Sections 2 and 3 of the Judicial Review Act of 1950 (64 
Stat. 1129, 1130; 5 U.S.C. 1032, 1033), of a final order of the 
Federal Communications Commission (FCC 57-186, Docket 
No. 11757), adopted February 26, 1957, and released March 
1, 1957, amending Section 3.606(b) of the Commission’s 
Rules and Regulations (Table of Assignments for Tele- 
vision Broadcast Stations), by deleting and removing VHF 
Television Channel 9 (for which petitioners are applicants 
in an adjudicatory proceeding) from Hatfield, Indiana, 
without first issuing the notice of proposed rule making , 
and conducting the rule making hearing required by Sec- 
tion 4 of the Administrative Procedure Act (60 Stat. 238, 
5 U.S.C. 1003). 


(2) A Notice of Appeal (Case No. 13777), pursuant to 
Section 402(b) (1) and (6) of the Communications Act of 


1934, as amended, (47 U.S.C. 402(b) (1) and (6)), from 
the same final decision and order of the Federal Communi- 
eations Commission (FCC 57-186, Docket No. 11757), 
adopted February 26, 1957, and released March 1, 1957, 
amending Section 3.606(b) of the Commission’s Rules and 
Regulations, Table of Assignments for Television Broad- 
cast Stations, by deleting VHF Television Channel 9 (for 
which appellants are applicants in an adjudicatory pro- 
ceeding) from Hatfield, Indiana, without first issuing the 
notice of proposed rule making and conducting the rule 
making hearing required by Section 4 of the Administra- 
tive Procedure Act (60 Stat. 238, 5 U.S.C. 1003). 


(3) A Petition for Review (Case No. 14049), pursuant 
to Section 402(a) of the Communications Act of 1934, as 
amended, (66 Stat. 718; 47 U.S.C. 402(2)), and pursuant 
to Sections 2 and 3 of the Judicial Review Act of 1950 
(64 Stat. 1129, 1130; 5 U.S.C. 1032, 1033), of a decision and 
order of the Federal Communications Commission (FCC 





3 


57-664, Docket No. 11757), adopted June 20, 1957, and re- 
leased June 24, 1957, denying petitions for reconsidera- 
tion and reaffirming its original decision of March 1, 1957 
(FCC 57-186, Docket No. 11757), which amended Section 
3.606(b) of its Rules and Regulations without proper rule 
making notice and hearing as set forth above. 


(4) A Notice of Appeal (Case No. 14044), pursuant to 
Section 402(b) (1) and (6) of the Communications Act 
of 1934, as amended, (47 U.S.C. 402(b) (1) and (6)), from 
the decision and order of the Federal Communications 
Commission (FCC 57-664, Docket No. 11757), adopted June 
20, 1957, and released June 24, 1957, denying petitions 
for reconsideration and reaffirming its original decision of 
March 1, 1957 (FCC 57-186, Docket No. 11757) which 
amended Section 3.606(b) of its Rules and Regulations 
without proper rule making notice and hearing as set forth 
above. 


This Court has jurisdiction of these appeals by virtue 


of Section 402(a) and (b) of the Communications Act of 
1934, as amended, (47 U.S.C. 402(a) and (b)) and Sections 
2 and 3 of the Judicial Review Act of 1950 (5 U.S.C. 1032, 
1033). 


STATEMENT OF THE CASE 


Owensboro On The Air, Inc. and Owensboro Publishing 
Company (Petitioners-Appellants herein) are applicants in 
an adjudicatory proceeding before the Federal Communica- 
tions Commission (FCC Docket Nos. 10982 and 10983) for 
VHF Television Channel 9 at Hatfield, Indiana, which 
channel was allocated and made available for use there 
as the result of a specific rule making proceeding amending 
the Table of Television Assignments for Television Sta- 
tions, Section 3.606(b) of the Commission’s Rules and Reg- 
ulations. 


Under the Table of Television Channel Assignments 
adopted by the Commission in 1952 (Sixth Report and 
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Order; 17 FR 3905), only one television channel (UHF 
Channel 14) was assigned to Owensboro, Kentucky. Owens- 
boro On The Air, Inc. made an engineering study to deter- 
mine the availability of a second channel for Owensboro 
and this study showed that Channel 9 could be assigned 
to Hatfield, Indiana, which is located 10.7 miles from 
Owensboro. No television channel was originally assigned 
to Hatfield. On June 3, 1953, Owensboro On The Air, Inc. 
filed with the Commission a petition for amendment of Sec- 
tion 3.606 of the Commission’s Rules and Regulations to 
allocate VHF Channel 9 to Hatfield, Indiana. In support of 
this allocation, it was urged that ‘‘the assignment of Chan- 
nel 9 to Hatfield will result in the assignment of a channel 
to a community to which no assignment now exists and will 
provide a second channel to serve the needs and interests of 
Owensboro and its environs, thus fostering competition 
between television stations in the public interest as con- 
templated by the Communications Act”. 


On July 31, 1953, the Commission issued a Notice of 
Proposed Rule Making (FOC 53-972) which was published 
in the Federal Register on August 7, 1953 (18 FR 4682), 
proposing to assign Channel 9 to Hatfield (Docket No. 
10618). After considering all factors, the Commission 
adopted a Report and Order on September 18, 1953, amend- 
ing the Table of Assignments contained in Section 3.606(b) 
of its Rules by adding VHF Television Channel 9 to Hat- 
field. In its Report and Order the Commission found that 
‘the proposed amendment meets the requirements of the 
Commission’s Rules and would be in the public interest, 
since it would provide a second competitive station in the 
area and would represent an efficient utilization of avail- 
able television channels”. (9 Pike & Fischer RR 963; An- 
nex A, p. 24, infra.) 

On September 18, 1953, the date of issuance of the Com- 


inission’s final order allocating Channel 9 to Hatfield, 
Owensboro On The Air, Inc. filed its application for a new 
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television station to be operated on that channel at Hatfield 
(BPCT-1787) ; and subsequently on October 9, 1953, Owens- 
boro Publishing Company filed its application for the 
same facility. Both applications set forth the location of 
the proposed stations, the frequency (Channel 9), power 
desired to be used, hours of operation and all other in- 
formation required by Section 308(b) of the Communica- 
tions Act, as amended. Both applications were accepted 
by the Commission on October 26, 1953. 


The Commission by Order of March 31, 1954, found each 
of the applicants legally, financially and technically quali- 
fied to own and operate a television broadcast station on 
Channel 9, but since the applications were mutually ex- 
elusive, the Commission, pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, ordered the ap- 
plications designated for hearing in a consolidated pro- 
ceeding to determine on a comprehensive basis which of 
the two operations would serve the public interest (FCC 
54-406; Docket Nos. 10982 and 10983). Hearing on the 
applications commenced on December 6, 1954, ran for 19 
days and was concluded on January 7, 1959. On February 
18, 1957, the Hearing Examiner released his Initial Deci- 
sion recommending a grant of the application of Owensboro 
On The Air, Inc. (Docket No. 10982) and a denial of the 
application of Owensboro Publishing Company (Docket 
No. 10983). (14 Pike & Fischer RR 1293) Oral argument 
before the Commission was requested. On February 12, 
1958, the Commission scheduled the proceeding for oral 
argument on March 24, 1958, but on February 20, 1958, the 
Commission rescinded its action of February 12 scheduling 
oral argument. Petitioners-Appellants have expended in 
excess of $160,000 in prosecuting their applications for 
Channel 9 at Hatfield, Indiana. 


While the above adjudicatory hearing was in full prog- 
ress, the Commission on June 26, 1956, issued a Notice of 
Proposed Rule Making proposing to amend the Table of 
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Television Assignments contained in Section 3.606(b) of 
sts Rules and Regulations (FCC 56-598; Docket No. 11757) 
by reallocating television assignments in Evansville so as 
to change the educational reservation in that city from 
Channel 56 to Channel 7. The notice specifically stated 
that ‘the Commission is proposing the following channel 
changes : 


Channel No. 
City Present Proposed 


Evansville, Indiana 7, 50, °56, 62 *7, 50, 56, 62’ 


(The asterisk indicates that the channel is reserved 
for educational use.) (R. 1-2; Annex B, p. 26, infra.) 


{he above Notice of Rule Making contained no proposal 
for and gave no notice of any amendment to Section 3.606 
(b) of the Commission’s Rules and Regulations involv- 
ing deletion of Channel 9 from Hatfield, Indiana, and its 
assignment to Evansville for educational use. On the con- 
trary, in @ Public Notice released simultaneously with 
‘the above Notice of Rule Making on June 26, 1956, the 
Commission specifically stated that ‘‘only’? VHF Channel 
7 in Evansville was involved. (Annex (C, p. 34, wfra.) 


On December 3, 1956, Premier Television, Inc. (WFIE) 
‘and WEBT, Inc. (WEHT), operators of UHF television 
stations at Evansville, Indiana, and Henderson, Kentucky, 
“respectively, filed comments in the Evansville rule making 
proceeding (Docket No. 11757) stating that they “support 
the Commission’s proposal to make commercial television 
channels in the Evansville, Indiana market exclusively 
UHF”’ and that ‘‘they further urge that Channel 9, allo- 
eated in Hatfield, Indiana, be reserved for educational 
_ use in the Hatfield-Owensboro area’’. (R. 297) In addi- 
tion, Mid-America Broadcasting Corporation filed com- 
ments dealing primarily with the reallocation of Channel 7 
- ¢rom Evansville to Louisville, Kentucky, for commercial 
use, but also requesting that the Commission take action 
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concerning ‘‘Reallocation or outright deletion of Channel 
9 from Hatfield, Indiana’’. (R. 273-274) 


On December 28, 1956, Petitioners-Appellants filed a 
Motion to Strike such portions of the above comments or 
suggestions as related to the deletion, removal or reserva- 
tion for educational use of the Hatfield Channel 9 assign- 
ment on the ground that they were improper and out of 
order in the Evansville rule making proceedings, since no 
notice of proposed rule making had been issued with re- 
spect to Channel 9 in Hatfield as required by Section 4 of 
the Administrative Procedure Act. (R. 474-476) 


On March 1, 1957, the Commission released its Report 
and Order (FCC 57-186; Docket No. 11757) amending the 
Table of Television Assignments contained in Section 3.606 
(b) of its Rules and Regulations in the following respects: 


Channel 
City Delete Add 


Tell City, Indiana 31 78 
Hatfield, Indiana 9 ss 
Evansville, Indiana *56 *9 
Owensboro, Kentucky — 56 
(Asterisk indicates that the channel is reserved for 
educational use.) 


As may be seen, this amendment deleted Channel 9 from 
Hatfield and assigned it to Evansville for educational use 
and also changed the channel assignments in Tell City, In- 
diana, and Owensboro, Kentucky. (R. 755-770) 


The Commission did not dispose of the Motion to Strike 
filed by Petitioners-Appellants until its final Report and 
Order wherein it considered but disagreed with the con- 
tention made. In a Memorandum Opinion and Order re- 
leased June 24, 1957, denying Petitions for Reconsidera- 
tion, the Commission adhered to its position that adequate 
notice had been given concerning the deletion of Channel 
9 from Hatfield and its reassignment to Evansville for 
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educational use, and reaffirmed its original action. (R. 
919, 920) 

The Commission’s Report and Order deleting Channel 9 
from Hatfield destroys the subject matter involved in the 
adjudicatory proceeding on the applications of Petitioners- 
Appellants for that channel and precludes a grant of those 
applications. 


STATUTES INVOLVED 


The relevant portions of statutes involved are set forth 
in the Appendix to this Brief. 


STATEMENT OF POINTS 


‘The Commission erred and exceeded its lawful authority 
in amending the Table of Television Assignments con- 
tained in Section 3.606(b) of its Rules and Regulations 
by deleting VHF Television Channel 9 from Hatfield, In- 
diana, and reassigning it to Evansville, Indiana, for edu- 
cational use, without first issuing and publishing a notice of 
rule making proposing such amendment, and conducting a 
rule making hearing in accordance with the requirements 
of Section 4 of the Administrative Procedure Act; and 
the amended rule issued in violation of the prescribed rule 
making procedures is, therefore, illegal and void. 


SUMMARY OF ARGUMENT 


‘These cases involve the important and fundamental 
question of whether there has been agency compliance with 
the rule making provisions of the Administrative Proce- 
dure Act concerning notice and public procedure, which were 
enacted by the Congress for the protection of the rights of 
interested and affected persons. 


The Commission’s action in amending the Table of Tele- 
vision Assignments contained in its Rules and Regulations 
by deleting Channel 9 from Hatfield, Indiana, on the basis 
of a Notice of Rule Making specifically proposing only 
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a change in channels in Evansville, Indiana, by shifting 
the educational reservation in that city from Channel 56 
to Channel 7, deprived Petitioners-Appellants of both no- 
tice and an opportunity to participate as provided by the 
Administrative Procedure Act. 


The Commission’s Notice of Rule Making was neither 
complete nor specific if the deletion of Channel 9 from 
Hatfield was proposed or contemplated as a part of the 
rule making proposal. The Notice failed to apprise Peti- 
tioners-Appellants that the deletion of Channel 9 from 
Hatfield was in issue in any respect, and deprived them of 
an opportunity to participate and present responsive data 
in opposition to the deletion. The proposals with respect 
to Channel 9 contained in comments filed by parties to the 
rule making proceeding were improperly construed by the 
Commission as giving adequate notice concerning a pro- 
posed change in that channel, since such proposals were 
not issued as a notice of further rule making nor were 
they published in the Federal Register. Since the Commis- 
sion failed to comply with the rule making procedures 
prescribed by the Administrative Procedure Act, the 
amendment to the Table of Assignments deleting Channel 
9 from Hatfield is invalid. 


ARGUMENT 


The Commission erred and exceeded its lawful authority 
in amending the Table of Television Assignments con- 
tained in Section 3.606(b) of its Rules and Regulations 
by deleting VHF Television Channel 9 from Hatfield, 
Indiana, and reassigning it to Evansville for educational 
use, on the basis of a Notice of Rule Making proposing 
to change certain specific television assignments in Evans- 
ville, Indiana, by shifting the educational reservation in 
that city from Channel 56 to Channel 7 without first issu- 
ing and publishing a notice of rule making or further 
rule making proposing such amendment and conducting a 
rule making hearing in accordance with the requirements 
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of Section 4 of the Administrative Procedure Act (60 
Stat. 238, 5 U.S.C. 1003). 


‘The Commission’s action violates the notice and proce- 


dure provisions of Section 4 of the Administrative Pro- 
cedure Act and deprives Petitioners-Appellants of both 
notice and an opportunity to demonstrate to the Commis- 
sion that the proposed amendment was not in the public 
interest. 


As set forth in the statement of the case above, VHF 
Channel 9 was allocated for use in Hatfield, Indiana, not 
as the result of the Commission’s general rule making 
proceeding which culminated in the Sixth Report and 
Order in 1952, but as the result of specific rule making 
initiated subsequently by Petitioners-Appellants for the 
express purpose of amending the Table of Assignments 
contained in Section 3.606 of the Commission’s Rules and 
Regulations by adding Channel 9 to Hatfield. In amend- 
ing its Rules to add Channel 9 to Hatfield, the Commis- 
sion expressly found that the ‘“Samendment meets the 
requirements of the Commission’s Rules and would be in 
the public interest’. 


~ Petitioners-Appellants accepted at face value the amend- 
ment to the Table of Assignments adding Channel 9 to 
Hatfield which was based on the Commission’s express 
finding that the allocation of the channel there was in the 
public interest, and filed applications for Channel 9 and 
embarked on a long and extremely expensive comparative 
hearing proceeding which has been rendered moot if the 
Commission’s rule making action is allowed to stand. 


It was during the course of this adjudicatory proceed- 
ing but after the long hearing before the Examiner had 
been concluded, that the Commission issued the Notice of 
Rule Making in question, proposing to change the edu- 
‘cational reservation in Evansville, Indiana, from Channel 
‘56 to Channel 7. There was nothing in this notice to 
apprise Petitioners-Appellants that the Commission pro- 
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posed to amend its rules by deleting Channel 9 from 
Hatfield. 


When Petitioners-Appellants learned that UHF stations 
WFIE and WEHT had filed comments in the Evansville 
rule making proceeding stating that they not only sup- 
ported ‘‘the Commission’s proposal to make commercial 
television channels in the Evansville, Indiana market ex- 
clusively UHF”’ but also that they further urged ‘‘that 
Channel 9 allocated to Hatfield, Indiana, be reserved for 
educational use in the Hatfield-Owensboro area’’ and when 
they learned that Mid-America in its comments had also 
requested the Commission to take action concerning ‘‘re- 
allocation or outright deletion of Channel 9 from Hatfield, 
Indiana,’”’ they filed a motion to strike such portions of 
the comments or suggestions as related to the deletion or 
reservation of the Hatfield Channel 9 assignment on the 
ground that they were improper and out of order in the 
Evansville rule making proceeding, since no notice of 


proposed rule making had been issued with respect to 
Channel 9 in Hatfield as required by Section 4 of the 
Administrative Procedure Act. 


The Commission did not act upon the Motion to Strike 
until its final Report and Order wherein it amended the 
Table of Television Assignments by deleting Channel 9 
from Hatfield. 


In its Report and Order the Commission sought to 
justify and rationalize its arbitrary and illegal action on 
the ground that Petitioners-Appellants had adequate . 
notice and ample opportunity to participate with regard 
to the deletion of Channel 9 from Hatfield. In this re- 
gard, the Commission held, first, that since its Notice of 
Rule Making in the Evansville proceeding (Docket No. 
11757) indicated that the channel changes in Evansville 
were being proposed in accordance with the general ob- 
jectives in its June 26, 1956, Report and Order in the 
general allocations proceeding in Docket No. 11532, where 
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the need for area deintermixture was discussed, ‘‘all 
_ parties were on notice that the instant proceeding, as well 
as the other deintermixture proceedings, concern the need 
for and advisability of area deintermixture’’. Secondly, 
the Commission held that the Motion to Strike was un- 
tenable because the mere filing of the Motion demonstrated 
that Petitioners-Appellants ‘‘had actual notice’’ of the 
WFIE and WEHT comments which contained the pro- 
posal to delete Channel 9 from Hatfield or reserve it for 
educational use. In its Memorandum Opinion and Order 
on petitions for reconsideration, the Commission also took 
the position that ‘‘all parties had adequate notice of this 
change [concerning the deletion of Channel 9 from Hat- 
field], which was proposed in comments filed by WFIE 
and WEHT on December 3, 1956’. (R. 920) 


The Commission’s position that its Notice of Rule Mak- 
ing in the Evansville proceeding gave adequate notice 
that the proceeding involved area deintermixture, includ- 


ing deletion of Channel 9 from Hatfield, is contrary to the 
plain terms of the Notice, as well as the construction given 
to it by the Commission. 


(a) In its Notice of Rule Making in Docket No. 11757 
the Commission stated that as part of the interim program 
of channel reassignments in individual communities and in 
accordance with the general objectives outlined in its Re- 
port and Order in Docket No. 11532, ‘‘the Commission is 
proposing the following channel changes: 

| Channel No. 

City Present Proposed 


| Evansville, Indiana 7, 50, *56, 62 *7, 50, 56, 627’ 
(Asterisk indicates that channel is reserved for educa- 
tional use.) 


This Notice states in plain terms that the Commission is 
proposing certain specific channel changes in Evansville 
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by changing the educational reservation in that city from 
Channel 56 to Channel 7, and that such specific changes in 
Evansville are part of the Commission’s interim program 
for channel reassignments in individual communities and 
are in accord with the general objectives outlined in the 
Commission’s Report and Order in another proceeding. 
The Notice does not state that the Commission is propos- 
ing area deintermixture involving channel changes in other 
cities. (R. 1-2; Annex B, pp. 25-27, infra.) 


(b) In a Public Notice (Report No. 2875, dated June 
26, 1956), released simultaneously with the above Notice, 
the Commission discussed its long-range and interim plans 
for television as set forth in its Report and Order in Docket 
No. 11532, and the 13 particular interim proposals for 
channel changes which appeared to meet the general 
criteria of the report, and specifically stated: ‘‘Proposed 
channel changes which appear to merit consideration in 
conformity with the report’s objectives are contained in 


13 separate rule making proceedings as follows: 


‘‘Evamsville, Ind—Make Evansville all commercial op- 
eration UHF by making only present VHF channel (7) 
educational instead of commercial and removing present 
educational reservation from 56, thus giving Evansville 
Channels 50, 56 and 62 for commercial use.’’ (Italics sup- 
plied.) (Annex C, p. 34, wfra.) 


This is the Commission’s own construction of the scope 
of the Evansville rule making proceeding. In this connec- 
tion it should be noted that in each of the 13 separate rule 
making proceedings where more than one community and 
one channel change was involved, the notice of rule making 
set forth with specificity and definiteness the city and area 
affected and the particular channel changes proposed. 

Annex C, pp. 34-36, mfra.) 


(c) Ina Notice of Further Proposed Rule Making issued 
by the Commission on September 5, 1956, for the purpose 
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of specifying the plus or minus offset carrier designations 
for the channels involved in each of the 13 rule making 
proceedings, the Commission stated that ‘‘Suggested offset 
carrier designations for the proposals made in the above 
listed dockets are as follows: 


Docket Channel No. 
No. City Present Proposed 
e * 


11757 Evansville, Ind. 7, 50-, “56, 62 °7, 50-, 56, 627’ 


This notice of further proposed rule making made no ref- 
erence to the deletion of Channel 9 from Hatfield and to 
its reassignment for use in Evansville. (R. 90-91) 


(a) Finally, in its Report and Order of March 1, 1957, 
in Docket No. 11757, the Commission stated that it had be- 
fore it for consideration the proposal ‘‘set out in its Notice 
of Proposed Rule Making’ issued in this proceeding on 
June 26, 1956, ‘for the reallocation of television assign- 
ments in Evansville so as to change the educational reser- 
vation in that city from Channel 56 to Channel 7”. (RB. 
755) Here again the Commission defines the rule mak- 
ing proposal set out in its Notice as one dealing only with 
the reallocation of channels in Evansville. ; 


“The Commission’s action in amending its rules by delet- 
ing Channel 9 from Hatfield without first publishing a 
notice of rule making or further rule making proposing 
such change violates the notice and procedures require- 
ments of Section 4 of the Administrative Procedure Act 


(60 Stat. 238; 5 U.S.C. 1003). 


The Administrative Procedure Act provides two impor- 
tant safeguards for the protection of private rights in 
agency rule making by requiring, first, that there shall be 
publication of notice, and second, that there shall be oppor- 
tunity for participation by interested persons. 

Section 4(a) of the Act dealing with Notice provides that 
notice of proposed rule making shall be published in the 
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Federal Register (unless all persons subject thereto are 
named and either personally served or otherwise have 
actual notice thereof in accordance with law) and shall in- 
clude, among other things, ‘‘either the terms or substance 
of the proposed rule or a description of the subjects and 
issues involved’’. 


Section 4(b) of the Act dealing with Procedures provides 
that after notice required by this section, ‘‘the agency shall 
afford interested persons an opportunity to participate in 
the rule making through submission of written data, views, 
or arguments with or without opportunity to present the 
same orally in any manner’’. 


The legislative history of the Administrative Procedure 
Act makes clear that the agency notice provided in Sec- 
tion 4(a) ‘‘must be sufficient fairly to apprise interested 
parties of the issues involved, so that they may present 
responsive data or argument’”™ and that ‘‘where notice is 
required, it should be complete and specific’’.2 Legisla- 


tive history also makes clear that Section 4(b) guarantees 
interested persons an opportunity to participate in rule 
making at least to the extent of submitting written data, 
views or argument, and that the purpose of the provision is 
‘to enable parties to express themselves in some informal 
manner prior to the issuance of rules and regulations, so 
that they will have been consulted before being faced with. 


1“*Agency notice must be sufficient to fairly apprise interested parties of 
the issues involved, so that they may present responsive data or argu- 
ment relating thereto.’’ (Senate Committee Report, 1945, p. 14; 8. Doc. 248, 
79th Congress, p. 200.) ‘‘Notice must fairly apprise interested persons of 
the issues involved, so that they may present relevant data or argument. * * * 
Statements of issues in the general statutory language of legislative delega- 
tions of authority to the agency would not be compliance with the section.’’ 
(House Committee Report, 1946, p. 24; S. Doc. 248, 79th Congress, p. 258.) 


2‘‘There are two particularly important aspects of section 4(a), which 
deal with the notice of rule making. In the first place, where notice is 
required, it should be complete and specific as the subsection indicates on 
its face. * * *” (92 Congressional Record 5650; S. Doc. 248, 79th Congress, 
p- 358.) 
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the accomplished fact of a regulation which they may 
not have anticipated or with reference to which they have 
not been consulted”? In rule making, the provisions 
as to notice and public participation must be read together.‘ 


If the Commission’s Evansville Notice of Rule Making, 
including the reference therein to the Commission’s Report 
and Order in the general television allocation proceeding 
=n Docket No. 11532, is examined and evaluated realistically 
in the light of the notice provisions of Section 4(a) of the 
Administrative Procedure Act and the clear Congressional 
intention as to the required contents of such notice, it is 
apparent that the notice was not ‘‘eomplete and specific”’ 
with regard to the deletion of Channel 9 from Hatfield, if 
such deletion was contemplated or proposed as a part of 
such notice, nor was the notice ‘‘sufficient fairly to apprise”’ 
Petitioners-Appellants that the deletion of Channel 9 was 


form of public participation after notice.’’ 

‘ceThe effect of this provision will be to enable parties to express them- 
selves in some informal manner prior to the issuance of rules and regulations, so 
that they will have been consulted before being faced with the accomplished 
fact of a regulation which they may not have anticipated or with reference 
to which they have not been consulted. This provision will make for good 
public relations on the part of administrative agencies. Wisely used and 
faithfully executed, as it must be, it should be of great aid to administra- 
tive agencies by affording them a simple statutory means of apprising the 
public of what they intend to do and affording the interested public a 
nonburdensome method of presenting its side of the case. Day by day Con- 
gress takes account of the interests and desires of the people in framing 
legislation, and there is no reason why administrative agencies should not 
do so when they exercise legislative functions which the Congress has delegated 
to them.’’ 

(92 Congressional Record 5650; S. Doc. 248, 79th Congress, pp. 358-359.) 


| 43m rule making procedures, the provisions as to notice (Section 4(a) and 
public participation (Section 4(b)) must be read together. Section 4(2) 
of the Act ‘‘governs the application of the public procedures required by 
pection 4(b) since those procedures only apply where notice is required by 
this section.” (House Committee Report, 1946, p. 24; 8. Doe. 248, 79th 
Congress, p. 258; also, see Senate Committee Report, 1945, p. 14; 8. Doe. 
248, 79th Congress, p. 200.) 
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in issue in any respect, so that responsive data and argu- 
ment could be presented in opposition. 


The Commission took the additional position that Peti- 
tioners-Appellants had ‘‘adequate notice’’ concerning the 
deletion of Channel 9 from Hatfield and its reassignment 
to Evansville for educational use, because such channel 
change “‘was proposed in comments filed by WFIE and 
WEHT,”’ of which Petitioners-Appellants had actual no- 
tice. It should be noted that WFIE and WEHT did not 
propose that Channel 9 be deleted from Hatfield and reas- 
signed to Evansville, but rather urged that Channel 9 “be 
reserved for educational use in the Hatfield-Owensboro 
area”. (R. 297) Regardless of what was contained in 
the WFIE and WEHT comments, such comments cannot 
be substituted for agency notice of the rule change pro- 
posed to be adopted which is required to be published in 
the Federal Register. 


The Commission’s position in this regard misconceives 
the purpose of Section 4(a) and (b) of the Administrative 
Procedure Act and the nature of its function under those 
provisions. Section 4(a) of the Act provides that the 
agency shall publish in the Federal Register a notice set- 
ting forth either the terms or substance of the proposed 
rule or a description of the subjects and issues involved. 
As shown above, the reason for such notice and publication 
is to apprise affected parties of the specific matters involved 
in the rule making so that they may present responsive 
data or argument. The proposals or suggestions in the 
WFIE and WEHT comments were not formally issued as 
a notice of further rule making nor were they published in 
the Federal Register as required. The Commission’s func- 
tion of giving proper public notice of the scope and sub- 
stance of rule making proposals cannot be discharged by re- 
quiring affected persons to scrutinize proposals contained 
in comments filed by parties to a rule making proceeding, 
nor can such function be delegated. 
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Furthermore, Section 4(b) of the Administrative Pro- 
cedure Act provides that after notice the agency shall 
afford interested persons an opportunity to participate 
through the submission of written data, views or argu- 
ments. The WFIE and WEHT original comments cannot 
be construed as giving adequate notice of the Hatfield 
Channel 9 change, as contended by the Commission, for 
the additional reason that such construction would result 
in limiting the opportunity for participation in the rule 
making proceeding to the filing of ‘‘reply comments’’ to 
‘‘original comments”, which is clearly not the “‘oppor- 
tunity to participate”’ through the submission of data re- 
sponsive to the issues or proposals contained in the 
agency’s notice, as prescribed by the Administrative Pro- 
cedure Act. 


‘The Congressional directive in the Administrative Pro- 
cedure Act in regard to the procedure to be followed in the 


sssuance of agency regulations must be strictly complied 


with, since the issuance of regulations is in effect an exer- 
cise of delegated legislative power. The Act sets up the 
procedure which must be followed in order for agency rul- 
ings to be given the force of law, and unless the prescribed 
procedures are complied with, the agency rule has not been 
legally issued, and consequently is ineffective. (Hotch v. 
United States, 212 F. 2d 280, 282-3 (1954)) As demon- 
strated hereinabove, the prescribed rule making proce- 
dures have not been complied with by the Commission and 
the amendment to its Table of Television Assignments 
deleting Channel 9 from Hatfield is illegal and void, and 
must be set aside. 
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CONCLUSION 


For the foregoing reasons, the orders of the Commission 
here under review should be reversed and the matter re- 
manded to the Commission for further rule making in ac- 
cordance with the requirements of the Administrative Pro- 
cedure Act and the judgment of this Court. 


Respectfully submitted, 


Of Counsel: JosepH F.Zus 
Loucgs, Z1as, Youne & JANSKY pti Petittioner- 


American Building i : 
Washington 4, D. C. OWENSBORO ON THE Arr, INC. 
RvuSSELL ROWELL 


Of Counsel: Attorney for Petitioner- 


SPEARMAN & ROBERSON Appellant 
1023 Munsey Building OWENSBORO PUBLISHING 
Washington 4, D. C. CoMPANY 


March 7, 1958. 
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APPENDIX TO BRIEF 
Statutes Involved 


A. Section 4(a) and (b) of the Administrative Procedure 
Act (60 Stat. 238, 5 U.S.C. 1003) provides: 


5 U.S.C.—_Sece. 1003. Rule making 


Except to the extent that there is involved (1) any mili- 
tary, naval, or foreign affairs function of the United 
States or (2) any matter relating to agency management 
or personnel or to public property, loans, grants, benefits, 
or contracts—. 


Notice; publication and contents 


(a) General notice of proposed rule making shall be 
published in the Federal Register (unless all persons sub- 
ject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with 
law) and shall include (1) a statement of the time, place, 


and nature of public rule making proceedings; (2) refer- 
ence to the authority under which the rule is proposed; 
and (3) either the terms or substance of the proposed rule 
or a description of the subjects and issues involved. Ex- 
cept where notice or hearing is required by statute, this 
subsection shall not apply to interpretative rules, general 
statements of policy, rules of agency organization, pro- 
cedure, or practice, or in any situation in which the agency 
for good cause finds (and incorporates the finding and a 
brief statement of the reasons therefor in the rules issued) 
that notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest. 


Procedures 
(b) After notice required by this section, the agency 
shall afford interested persons an opportunity to partici- 
pate in the rule making through submission of written data, 
views, or arguments with or without opportunity to present 
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the same orally in any manner; and, after consideration of 
all relevant matter presented, the agency shall incorporate 
in any rules adopted a concise general statement of their 
basis and purpose. Where rules are required by statute to 
be made on the record after opportunity for an agency 
hearing, the requirements of sections 1006 and 1007 of this 
title shall apply in place of the provisions of this subsec- 
tion. 


Time of publication or service of rules 


(c) The required publication or service of any substan- 
tive rule (other than one granting or recognizing exemp- 
tion or relieving restriction or interpretative rules and 
statements of policy) shall be made not less than thirty 
days prior to the effective date thereof except as other- 
wise provided by the agency upon good cause found and 
published with the rule. 


Petitions 


(d) Every agency shall accord any interested person the 
right to petition for the issuance, amendment, or repeal of 
arule. June 11, 1946, c. 324, § 4, 60 Stat. 238. 


B. Section 402(a) and (b) of the Communications Act of 
1934, as amended, (66 Stat. 718, as amended, 47 US.C. 
402) provides: eth 

47 U.S.C.—Sec. 402. Judicial review of Commission’s 
orders and decisions—Procedure 

(a) Any proceeding to enjoin, set aside, annul, or sus- 
pend any order of the Commission under this chapter (ex- 
cept those appealable under subsection (b) of this section) 
shall be brought as provided by and m the manner pre- 

scribed in chapter 19A of Title 5. 
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Right to appeal 


(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals 
for the District of Columbia in any of the following cases: 


(1) By any applicant for a construction permit or sta- 

~~” $3on Hicense, whose application is denied by the Com- 
mission. 
* * % * * & o a & 

(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application 
described in paragraphs (1)-(4) of this subsection. 
& sd & * . & a e s 


June 7, 1934, c. 426, 48 Stat. 926; June 19, 1934, c. 652, § 402, 
48 Stat. 1093; May 20, 1937, c. 229, 88 11-13, 50 Stat. 197; 
May 24, 1949, c. 139, § 132, 63 Stat. 108; July 16, 1952, ¢. 
879, § 14, 66 Stat. 718. 


C. Sections 2 and 3 of the Judicial Review Act of 1950 (64 
Stat. 1129, 1130; 5 U.S.C. 1032, 1033) provide: 


5 US.C.—Sec. 1032. Jurisdiction of courts of appeals 


The court of appeals shall have exclusive jurisdiction to 
enjoin, set aside, suspend (in whole or in part), or to deter- 
mine the validity of all final orders (a) of the Federal Com- 
munications Commission made reviewable in accordance 
with the provisions of section 402(a) of Title 47, and (b) 
of the Secretary of Agriculture made under the Packers 
and Stockyards Act, 1921, as amended, and under the 
Perishable ‘cultural Commodities Act, 1930, as 
amended, except orders issued under sections 210(e), 217a, 
and 499g(a) of Title 7, and (c) such final orders of the 
United States Maritime Commission or the Federal Mari- 
time Board of the Maritime Administration entered under 
authority of the Shipping Act, 1916, as amended, and the 
Intercoastal Shipping Act, 1933, as amended, as are now 
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subject to judicial review pursuant to the provisions of 
section 830 of Title 46, and (d) of the Atomic Energy Com- 
mission made reviewable by section 2239 of Title 42. 

Such jurisdiction shall be invoked by the filing of a peti- 
tion as provided in section 1034 of this title. Dec. 29, 1950, 
ce. 1189, § 2, 64 Stat. 1129, amended Aug. 30, 1954, 9:44 a. m., 
E.D.T., c. 1073, § 2(b), 68 Stat. 961. 


5 U.S.C.—See. 1033. Venue 


The venue of any proceeding under this chapter shall be 
in the judicial circuit wherein is the residence of the party 
or any of the parties filing the petition for review, or where- 
in such party or any of such parties has its principal office, 
or in the United States Court of Appeals for the District 
of Columbia. Dec. 29, 1950, c. 1189, § 3, 64 Stat. 1130. 


Annexes 
Annex A FCC 53-1209 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Docket No. 10618 
In the Matter of 


Amendment of Section 3.606, Table of Assignments, 
Rules Governing Television Broadcast Stations 


Report AND ORDER 


By the Commission: Commissioner Webster not partici- 
pating. 

1. The Commission has before it for consideration its 
Notice of Proposed Rule Making (FCC 53-972) of July 31, 
1953 and published in the Federal Register on August 7, 
1953 (18 FR 4682), proposing to assign Channel 9 to Hat- 
field, Indiana. 
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2. The time for filing comments in this proceeding ex- 
pired on Augst 28, 1953. A comment in opposition to the 
proposed amendment was filed by Logansport Broadcast- 
ing Company, Logansport, Indiana. 


3. In its opposition Logansport states that it filed timely 
pleadings in Dockets 8736 et al which requested that Chan- 
nel 10 be assigned to Logansport, Indiana and Owensboro, 
Kentucky; that the Commission denied this request; and 
that there is pending before the United States Court of 
Appeals for the District of Columbia Circuit a Petition 
for Review (Case No. 11601). Logansport urges that a 
grant of the instant amendmént would make impossible the 
assignment of Channel 10 in Owensboro; that the party 
which requested the proposed amendment now holds a con- 
struction permit for Channel 14; that as a result that 
party cannot under the Commission’s Rules apply for a 
station on Channel 9; and that hence the request for Chan- 
nel 9 is rendered moot. 


4. The argument of Logansport that the requested 
amendment is rendered moot because the party seeking 
the requested amendment is a permittee on another chan- 
nel, has no merit. Assignments are made to communities 
and not to specific parties. Any interested party may file 
for a permit to build a station on this channel in the com- 
munity of Hatfield including the party who now holds a 
construction permit on another channel, provided of course 
the construction permit for the other channel is surrend- 
ered. The Commission is of the view that the proposed 
amendment meets the requirements of the Commission’s 
Rules and would be in the public interest, since it would 
provide a second competitive station in the area and would 
represent an efficient utilization of available television 
channels. In view however, of the pendency of the court 
appeal, it is making this assignment subject to such action 
as the Commission may take in the light of the fimal deci- 
sion in that case. 
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5, Authority for the adoption of the proposed amend- 
ment is contained in Section 4(i), 301, 303(c), (d), (£) and. 
(r) and 307(b) of the Communications Act of 1934, as 
amended. 


6. In view of the foregoing, Ir Is OxprReD, That effec- 
tive 30 days from publication in the Federal Register, the 
Table of Assignments contained in Section 3.606 of the 
Commission’s Rules and Regulations is amended by adding 
to the Table as follows: 

City | Channel No. 
Hatfield, Indiana + ad 
Feperat Communications Commission 
Dep W. Prxcoox 
Acting Secretary 


Adopted: September 18, 1953 
Released: September 18, 1953 


Annex B FCC 56-598 — 
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. ©. 


Docket No. 11757 
In the Matter of 


Amendment of Section 3.606, Table of Assignments, 
Television Broadcast Stations (Evansville, Indiana) 


Norice or Proposep Rutz Maxine 


1. Notice is hereby given of rule making in the above-_ 
entitled matter. a: 


OThie assignment is made subject to such action as the Commission: may. 
take in the light of, the final decision of the courts on the Petition for. 
Review filed by the Logansport Broadcasting Company (C-A-D.C. Case No. 
11601). 
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2. The Commission today adopted a Report and Order 
in its general television allocation proceeding in Docket 
No. 11532, outlining a long-range program designed to im- 
prove the television allocation structure and at the same 
time specifying the basis on which it would consider chan- 
nel changes in the interim with the view to improving the 
immediate television situation in individual communities. 
As a part of this interim program of channel reassignments 
and in accordance with the general objectives outlined in 
the above Report and Order, the Commission is proposing 
the following channel changes: 


Channel No. 
City Present Wrroposed 
Evansville Indiana 7, 50, °56, 62 °7, 50, 56, 62 


(Offset carrier designations for the various channels 
‘will be specified in the final Report and Order.) 


3. Any interested party who is of the view that the pro- 
posed amendment should not be adopted, or should not be 
adopted in the form set forth herein, may file with the Com- 
mission on or before September 10, 1956, a written state- 
ment setting forth his comments. Comments supporting 
the proposed amendment may also be filed on or before the 
same date. Comments in reply to original comments may 
be filed within 15 days from the last date for filing said 
original comments. No additional comments may be filed 
unless (1) specifically requested by the Commission or (2) 
good cause for the filing of such additional comments is 
established. 


4. Parties submitting comments in this proceeding are 
requested to direct their attention to the matters discussed 
in paragraph 31 of the Commission’s Report and Order 
issued today in Docket No. 11532. All data indicating tele- 
vision coverage should be filed in accordance with the 
procedures specified in paragraphs 38-40 of the above Re- 
port and Order. 
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9. Authority for the adoption of the amendment pro- 
posed herein is contained in Sections 1, 4(i) and (j), 301, 
308(a), (b), (¢), (d), (e), (£), (g), (h) and (r) and 307(b) 
of the Communications Act of 1984, as amended, and Sec- 
tion 4 of the Administrative Procedure Act. 


6. In accordance with the provisions of Section 1.764 of 
the Rules, an original and 14 copies of all written com- 
ments shall be furnished the Commission. 


FeperaL Communications ComMission*® 


Mary Janz Mozets 
Secretary 
Adopted: June 25, 1956 
Released: June 26, 1956 


ANNEx C 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Public: Notice—33663 
Report No. 2875 
TV Broapoasr Actions 


The Commission en banc, by Commissioners McCon- 
naughey (Chairman), Hyde, Webster, Bartley, Doerfer, 
Lee and Mack, took the following actions on June 25: 


Lonc-Rance anp INTERIM Puan ror TELEvISsION 
Promotes CoMPARABLE COMPETITIVE Facturrires 


Involves Consideration of Shift to UHF, Increased UHF 
Power and Range, Local Channel Reassignments, and 
Some Additional VHF Facilities 


— Oo— 


* Commissioners Doerfer and Mack dissenting. 
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Long-range consideration as well as interim steps to im- 
prove and expand the nation’s television service were 
taken by the Commission in a Report and Order which 


"1. Invites comments by October 1 on the possibility of 
_qgltimately shifting all or a major portion of TV op- 
eration to the UHF band; 


. Proposes an immediate program of research and de- 
velopment to increase the range of UHF stations and 
reduce their shadow areas; 


- Increases the maximum power of UHF stations from 
1000 to 5000 kilowatts, effective August 1; 


4. Sets forth interim considerations for eliminating 
VHF channel assignments to create improved oppor- 
tunities for UHF broadcasting and, alternatively, the 
assignment of additional local VHF channels ; 


. Initiate rule making to consider 13 particular interim 
proposals for channel changes which appear to meet 
this general criteria, with promise of subsequent 
action on others still pending or to be proposed; and 


- Relaxes its present rules to permit new VHF assign- 
ments at shorter spacing from a city but still conform- 
ing with minimum spacing between transmitters. 


The prime objective is to bring about more competitive 
UHF and VHF operations for strengthening and advanc- 
ing TV service throughout the nation. These actions 
terminate rule making instituted November 10, 1955 
(Docket 11532) which considered the general TV situation. 
They reflect the Commission’s judgment after study of 12 
volumes of proposals and other comment. 


With respect to particular petitions in that proceeding, 
the Commission is not persuaded that it would be in the 
public interest to abandon the present table of TV channel 
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assignments, or to deintermiz UHF and VHF chammel 
assignments im all areas, or to impose a temporary 
“‘freeze’’ on new TV station grants, or to permit extensive 
‘*squeeze-ins’’ of new VHF stations at shorter separations, 
or to increase antenna height and power for VHF stations 
in Zone 1, or to lower the maximum VHF power require- 
ments on Channels 2 to 6. 


Long-range Considerations 


In seeking comment on the feasibility of TV operating 
in whole or in part in UHF, the Commission points 
out that as early as 1945 it called attention to the in- 
adequacy of 12 VHF channels for nationwide TV system, 
and that opening UHF to video in 1952 was with expecta- 
tion that ultimately most television operation would be 
UHF. 


Although it would be premature at this stage for the 
Commission to adopt final conclusions on such a shift, it 
believes that the effort to find a solution to the general TV 
allocation problem requires an exploration of whether 
UHF alone would render adequate service throughout the 
country, or whether it would be necessary to confine all- 
UHF television to areas, such as east of the Mississippi 
River where, owing to the greater population density and 
the larger number of cities able to support stations, service 
areas need not be as large as in the less densely populated 
areas to the west. Another consideration is that the lower 
part of the VHF spectrum seems well suited to the needs 
of other services, particularly those in the land mobile 
category. 


If suitable means could be found to overcome the diffi- 
culties in such a major change-over, the Commission sees 
a number of basic advantages. All stations would be able 
to compete on a much more nearly comparable basis tech- 
nically, since there is much less disparity between the 
lower and upper UHF channels than between the VHF and 
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UHF channels. The coverage of competing stations would 
be much more comparable than at present and competitive 
opportunities among broadcasters, among networks and 
among other program and revenue sources would be con- 
siderably enhanced. This would encourage the building of 
numerous additional stations which would bring a first 
local service to some communities and needed additional 
services in others. These achievements would be aided by 
the fact that broadcasting in a single band would, after a 
suitable transition period, eliminate the crucial problem 
of ‘receiver incompatibility. Also, the use of the UHF band 
exclusively would add to the number of TV stations which 
could eventually be built and successfully operated. 


Before it would be possible to achieve these advantages 
it would be necessary to find solutions for numerous prob- 
lems which a transition to all UHF television would in- 
volve. These problems fall- into several major groups. 
The first group relates to the technical transmission and 


reception potentialities of UHF. It will be necessary to 
ascertain the extent to which UHF transmission and recep- 
tion can be improved, in order to make a realistic deter- 
mination as to whether conversion to all-OHF TV through- 
out the United States or in a major portion of the country 
would or would not result in the loss of services available 
now or potentially available with the use of VHF chan- 
nels. 


Accordingly, the Commission believes that a program of 
expedited research and development should be launched 
without delay with the object of achieving the maximum 
possible increase in the range of, and the reduction of the 
shadow areas, of UHF stations. It should concentrate on: 


a. UHF transmitters, with emphasis on increased trans- 
mitting power and the feasibility of the use of such 
techniques as UHF boosters and satellites. 


b. Receivers and receiving antennas, with the object of 
increasing the sensitivity of and reducing the noise 
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factors of receivers; and improving their selectivity 
in order to permit the reassignment of UHF’ chan- 
nels with a minimum number of restrictions on sta- 
tion separations. 


The second major group of problems involved in an all- 
UHF television system concerns the best means of mini- 
mizing cost and dislocation both to the public and to indus- 
try. It would appear that a transition period would have 
to be sufficiently long to cover the useful life of VHF-only 
receivers in the hands of the public, and to permit the 
amortization, over a reasonable period, of VHF transmit- 
ting equipment. One method might be to require VHF 
stations to broadcast simultaneously on UHF' channels 
during all or some part of the transition period. 


The problem of getting UHF sets into the hands of the 
public is not, however, subject to complete control by either 
the Commission or the industry. The Commission believes 
it may be essential for Congress, contemporaneously, to 
examine the advisability of legislation to relieve the situa- 
tion. This might take the form of special tax relief, or 
perhaps more drastic remedies such as a ban on interstate 
shipment of other than UHF receivers. 


The Commission welcomes the submission of comments 
and data on these problems by all interested parties. The 
comments should refer to ‘‘FCC Inquiry Into The Feasi- 
bility of Transferring Television Broadcasting To The 
UHF Band’’. 


An additional group of problems concerns the question 
of the most efficient utilization of the VHF frequencies now 
allocated to television broadcasting, taking into account 
both the problems of television allocations and the uses to 
which these frequencies might be put by other services. 
It would be premature to examine the latter uses in detail, 
at this stage, since even assuming the successful disposi- 
tion of the technical problems of an all-UHF system de- 
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velopments in the interim may considerably alter the pres- 
ent circumstances of the other services. At the same time, 
it may be useful to consider several developments which 
indicate growing need of additional space in the VHF por- 
tion of the spectrum for other services. 


Interim Action 


Meanwhile, the Commission is taking steps to improve 
the opportunities for effective competition among a greater 
number of TV stations. 


The basic choice in many markets at this time lies be- 
tween the elimination of VHF channel assignments to 
create improved opportunities for UHF broadcasting and, 
alternatively, the assignment of additional local VHF chan- 
nels. Because of the widely varying circumstances in 
sndividual markets, it is not possible to formulate rigid 
criteria, for perfunctory application to individual cases. 
The Commission concludes, however, that the following 
considerations will have important bearing on its deci- 
sions in specific communities or areas: 

In markets with one or more commercial VHF" assign- 
ments, the merits of proposals to eliminate a VHF com- 
mercial assignment would depend to a large extent on such 
factors as: 


1. Whether significant numbers of people would lack 
- gervice as a result of the elimination of the VHF 
channel. 


2. Whether one or more UHF stations are operating in 
the area. 


3 Whether a reasonably high proportion of the sets in 
use can receive UHF signals. 


4. Whether the terrain is reasonably favorable for UHF 
coverage. 
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5. Whether, taking into account all the local circum- - 
stances, the elimination of a VHF channel would be 
consistent with the objective of improving the oppor- 
tunities for effective competition among a Saree 
number of stations. 


The desirability of assigning a first VHF’ channel or 
adding a VHF channel would depend primarily upon: 


1. Whether it is possible to locate the new transmitter at © 
minimum transmitter spacings. 

. Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for 
the channel in the area in which it is proposed to be 
assigned. 


. Whether the addition of a new VHF assignment would 
be consistent with the objective of improving the 
opportunities for effective competition among a 


greater number of stations. 


In order to obtain these objectives, the Commission has 
determined it would be desirable, in some instances, to 
add an additional VHF assignment which meets all the 
requirements of the present rules with the exception that 
the minimum spacing (distance) from the city where the ~ 
new assignment is proposed would not be met. It would 
be feasible, however, in these instances, by appropriate lo- 
cation of the new transmitter, to meet all transmitter spac- 
ing requirements. Since it is the spacing from the trans- 
mitter that is critical, the Commission believes that it will 
be in the public interest to relax the present rules in order 
to permit new VHF assignments that can. be utilized within 
reasonable distance from the city yet conform to required 
spacing between transmitters. In this way additional 
service can be provided without departing from the engi- 
neering standards, 
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"Proposed channel changes which appear to merit con- 
sideration in conformity with the report’s objectives are 
contained in 13 separate rule-making proceedings as 
follows: 


Elmira, N. Y—Make all-UHF by eliminating only pres- 
ent VHF channel (9) and adding 30 to present 18 and 24. 
Would necessitate deleting 37 from Auburn, N. Y., leaving 
latter without any assignment. (Chairman MecConnaughey 
and Commissioners Doerfer and Mack dissented.) 


Evansville, Ind—Make Evansville all commercial opera- 
tion UHF by making only present VHF channel (7) educa- 
tional instead of commercial and removing present educa- 
tional reservation from 56, thus giving Evansville Chan- 
nels 50, 56 and 62 for commercial use. (Commissioners 
Doerfer and Mack dissented.) 


Fresno and Santa Barbara, Calif—Make “Fresno all- 
UHF by transferring only VHF channel (12) to Santa 


Barbara, adding 30 from Madera and giving latter 59 in- 
stead. Thus, Fresno would have Channels *18 (educa- 
tional), 24, 30, 47 and 53; Santa Barbara 3, 12, 20 and 26. 
(Commissioners Doerfer and Mack dissented.) 


Hartford, Conm., and Providence, R. I.—Make Hartford 
all-UHF. This would be done by deleting Hartford’s only 
‘VHF channel (3) and giving it to Providence, transferring 
‘only channel (61) at Easthampton, Mass., to Hartford, and 
deleting only channel (65) at Meriden, Conn. Thus, Hart- 
ford would have Channels 18, *24 (educational) and 61; 
Providence three VHF commercial (3, 10 and 12), and 
two UHF—16 (commercial) and °36 (educational). 
‘(Chairman McConnaughey and Commissioners Doerfer 
and Mack dissented.) 


Madison, Wis.—Make all-UHF commercial by changing 
educational assignment from Channel 21 to 3, thus revising 

assignments to °3, 21, 27 and 33. (Chairman McCon- 
‘naughey and Commissioners Doerfer and Mack dissented.) 
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Mobile, Ala., and New Orleans, La.—Make Mobile all- 
VHF commercial by giving it Channel 4 from New Orleans 
in exchange for Channel 42 (now educational in Mobile 
but would be commercial in New Orleans), and making 
Mobile’s present Channel 48 educational. Thus, Mobile 
would have 4, 5, 10 and *48; New Orleans 6, *8, 20, 26, 32, 
42 and 61. (Commissioners Doerfer and Mack dissented ; 
Commissioners Webster and Bartley concurred but would 
propose deletion of Channel 6 also.) 


Peoria, IU. and Rock Island, Iu.—Would make Peoria 
all-UHF by deleting only VHF channel (8) and adding 25, 
thus giving city 19, 25, °37 (educational) and 43. Peoria’s 
Channel 8 would be assigned to Rock Island, IL, thus giv- 
ing that area 4, 6, 8, °30 (educational), 36 and 42. Move 
would necessitate exchanging 77 for 40 at Galesburg, Ill 
(Commissioners Doerfer and Mack dissented.) 


Springfield, Ill. and St. Louis, Mo—Make Springfield 
all-UHF by deleting only VHF channel (2) and giving it 


to St. Louis, Mo., and adding UHF Channel 39 to Spring- 
field. Springfield would have 20, 39 and °66 (educational) ; 
St. Louis 2, 4, 5, °9 (educational), 11, 30, 36 and 42. In- 
volves substituting 49 for 53 at Lincoln, Il. (Commission- 
ers Doerfer and Mack dissented.) 


Albany-Schenectady-Troy and Vai Mills, N. Y.—Elimi- 
nate VHF Channel 10 from Vail Mills and add another 
UHF' Channel. (47) to area so that it will have only one 
VHF (6) and five VHF—°17 (educational), 23, 39, 41 and 
47. (Chairman McConnanghey and Commissioners Doer- 
fer and Mack dissented; Commissioners. Webster, Bartley 
and Lee concurred but would propose deletion of Channel 
6 also. 


Charleston, §. C—Add another VHF Channel -(4) to 
present two VHF commercial (2 and 5), one VHF educa- 
tional (*13) and one UHF commercial (17). 
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| Duluth, Minn.-Superior, Wis.—Change educational res- 
ervation from Channel 8 to 32 so area will have three VHF 
commercial (3, 6 and 8) and two UHF—educational *32 
-and commercial 38. 


- Miami, Fla—Add VHF Channel 6 to present assign- 
ments, giving it °2 (educational), 4, 6, 7, 10, 23 and 33. 
(Commissioners Webster and Mack dissented.) 


Norfolk-Portsmouth-Newport News, Va., and New Bern, 
N. C—Substitute Channel 12 for 13 in New Bern, N. C., 
sn order to add another VHF Channel (13) to Norfolk 
area’s present two VHF commercial (3 and 10) and three 
UHF—commercial 15, educational *21, and commercial 33. 
(Commissioners Hyde, Webster and Mack dissented). 


- Interested parties are required to furnish data and com- 
ments by September 10. 


This rule making does not cover all channel changes 
proposed in petitions now before or previously denied by 


the Commission. The Commission will endeavor to act as 
rapidly as possible on all such petitions, including those 
still pending and those on which rule making has been 
initiated but not yet concluded. Parties desiring to file 
petitions for additional or alternative amendments to the 
TV assignment table may do so. 


The Commission’s action in increasing maximum UHF 
station power to 5000 kilowatts (5 megawatts) is pursuant 
to rule making instituted June 22, 1955, which was subse- 
quently incorporated in the general TV proceeding. Its 
objective is to make UHF coverage more comparable to 
VHF. Encouraging experiments have been conducted with 
'UHF transmissions at 4500 kilowatts and higher. 


On July 20, 1955 the Commission authorized VHF sta- 
tions in Zone 1 to use maximum power (which varies on 
channels) to antenna heights up to 1250 feet (instead of 
up to 1000 feet). This was a compromise on the 2000 feet 
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proposed. This action was later vacated for consideration 
in the overall TV proceeding. In re-examining this matter 
in the light of general policy considerations, the Commis- 
sion now concludes that it would be undesirable to alter 
VHF antenna height and power ceilings in a particular 
zone at this time. 


While the Commission is cognizant of the jurisdictional 
and practical limitations which restrict the extent to which 
it can ameliorate economic and technical UHF and VHF 
disparities, it has endeavored in these actions to determine 
the realistic possibilities for improvement through revi- 
sion of existing TV allocations. 


“It has become apparent”’, it comments, ‘‘that the con- 
struction and successful operation of a larger number of 
stations has been impeded in numerous markets by the ab- 
sence of a greater number of more nearly competitive fa- 
cilities, despite the need for and the capacity of such mar- 
kets to support a larger number of television outlets. Ac- 
cordingly, in our evaluation of the numerous, diverse pro- 
posals before us, and in our determination of the course 
which in our judgment offers the best possibilities for both 
the immediate and long-range expansion of the nation’s 
television services, we have kept in mind the paramount 
need for more competitive services.’? 


On the Report and Order Commissioners Hyde, Webster, 
Bartley and Mack issued concurring statements, and Com- 
missioner Doerfer issued a dissenting statement, 


The vote on the separate rule-making notices proposing 
various channel changes is indicated in their previous 
mention. 
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Petitioners-Appellants, Owensboro On The Air, Inc., and 
Owensboro Publishing Company, as applicants in a pending 
adjudicatory proceeding before the Commission for a new 
television station on Channel 9 at Hatfield, Indiana, have 
raised a single question in their appeals as to whether the 
Commission’s action in deleting Channel 9 from Hatfield 
on the basis of a Notice of Rule Making specifically pro- 
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posing only a change in channels in Evansville, Indiana, 
by shifting the educational reservation in that city from 
Channel 56 to Channel 7, deprived them of notice and an 
opportunity to participate as provided by Section 4 of 
the Administrative Procedure Act. 


Petitioners-Appellants contend that the Commission’s 
procedure in the Evansville Channel 7 rule making pro- 
ceeding did not comply with the notice and public procedure 
requirements of the Administrative Procedure Act in so 
far as the deletion of Channel 9 from Hatfield is concerned, 
and that Petitioners-Appellants have been denied due 
process. 


Appellee-Respondents in their brief have commingled 
this limited question of notice and opportunity to partict- 
pate in the Evansville rule making proceeding with the 
many questions on the merits raised by Appellant- 
Petitioner Evansville Television, Inc. in Case Nos. 14046 
and 14047. It should be clearly. understood that Petitioners- 
Appellants, Owensboro On The Air, Inc. and Owensboro 
Publishing Company, were not parties to the Evansville 
Channel 7 rule making proceeding in FCC Docket 11757 
and did not participate in that proceeding; whereas Ap- 
pellant-Petitioner Evansville Television, Inc., was a party 
and did participate in the proceeding. Appellee-Respond- 
ents have combined in a single brief the facts and argu- 
ments concerning Evansville Television, Inc., which was 
a party to the rule making proceeding, with the facts and 
arguments applicable to the limited question of notice 
raised by Petitioners-Appellants, and thus have created an 
erroneous impression that Petitioners-Appellants stand in 
the same position as Evansville Television, Inc. 


The facts and arguments advanced by Appellee- 
Respondents with regard to the reasonableness of the 
Commission’s rule making action in the Evansville rule 
making proceeding and with regard to the claim that the 
Commission’s rule making action is based on relevant facts 
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of record, are wholly inapplicable to the notice question 
raised by Petitioners-Appellants and are improperly before 
the Court in connection with their appeals on this point. 
Petitioners-Appellants feel that the manner in which 
Appellee-Respondents have treated the question of notice 
raised in these appeals in a single brief in combination 
with the appeal of Evansville Television, Inc., operates 
to their prejudice, since the facts and arguments advanced 
as applicable to Evansville Television, Inc., may be mis- 
construed as being applicable to Petitioners-Appellants. 


For example, Appellee-Respondents state in their brief 
(p. 28) as follows: ‘‘Indeed, the fact that they filed reply 
pleadings directed toward the Channel 9 counterproposals 
on December 28, 1956, shows that the petitioners heeded 
the notice, took it upon themselves to examine the counter- 
proposals of public record, and presented ‘responsive data 
or arguments relating thereto’”’. This is a typical ex- 
ample of the manner in which Appellee-Respondents have 
misstated the facts and have attempted to tie Petitioners- 
Appellants to Evansville Television, Inc., so as to create 
the impression that all petitioners before this Court par- 
ticipated in the Evansville rule making proceeding on the 
merits. The facts are that WFIE and WEHT and Mid- 
America sent copies of their comments or counterpro- 
posals to Petitioners-Appellants by mail and after receipt 
of such copies Petitioners-Appellants filed a motion to 
strike such portions of the comments or suggestions as 
related to the deletion or reservation of the Hatfield 
Channel 9 assignment on the ground that they were im- 
proper and out of order in the Evansville rule making pro- 
ceeding because no notice of proposed rule making had been 
issued with respect to Channel 9 in Hatfield as required by 
Section 4 of the Administrative Procedure Act. Petitioners- 
Appellants did not file reply pleadings or present respon- 
sive data or arguments relating to the Channel 9 proposals. 


Such loose treatment of the facts by Appellee- 
Respondents should, without more, make suspect their 
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contention that the Commission’s procedure in the Evans- 
ville rule making proceeding complied with the notice re- 
quirements of the Administrative Procedure Act in so 
far as Channel 9 is concerned. 


L THE COMMISSION'S NOTICE OF RULE MAKING DOES NOT 
COMPLY WITH SECTION 4 OF THE ADMINISTRATIVE PRO- 
CEDURE ACT 


A. The Notice Was Insufficient to Apprise Interested Persons 
of the Deletion of Channel 9 From Hatfield. 


Appellee-Respondents do not deny that the Commission’s 
notice in the Evansville Channel 7 rule making proceeding 
made no reference to the deletion of Channel 9 from Hat- 
field, but take the position that the notice was sufficient 
to apprise petitioners that rule making in Evansville 
‘¢might reasonably involve’ Channel 9 in Hatfield because 
the notice, in effect, ‘‘invited counterproposals’’ by pro- 
viding that ‘‘any interested person who is of the view 


that the proposed amendment should not be adopted, or 
should not be adopted in the form set forth herein’’, may 
file a written statement setting forth his comments. 


In support of this position, Appellee-Respondents con- 
tend that ‘‘the most obviously interested person who might 
be expected to file comments to the effect that the proposed 
Evansville amendment ‘should not be adopted in the form 
set forth’ by the Commission, were the two existing UHF 
licensees in the Evansville area, who had already made 
their position a matter of public record’’ in another earlier 
proceeding wherein they requested rule making to delete 
both Channels 7 and 9. Appellee-Respondents conclude 
from this that the notice was sufficient to apprise petitioners 
that rule making to change Channel 7 in Bvansville 
‘““might”’ involve Channel 9 in Hatfield. 


Such argument obviously has no merit or bearing on 
the sufficiency of the notice involved in these appeals. The 
WFIE and WEHT petition for rule making to delete 
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Channels 7 and 9, to which Appellee-Respondents refer, 
was filed with the Commission in February, 1955. The 
petition was included in a notice of rule making involving 
several deintermixture proposals. Petitioners-Appellants 
opposed the deletion of Channel 9 and the Commission on 
November 10, 1955, denied the deintermixture petition by 
Report and Order and terminated the rule making proceed- 
ing (13 Pike & Fischer, R.R. 1511). In view of the Com- 
mission’s denial of this petition and termination of the 
proceeding, there is no basis for the contention that the 
Commission’s Evansville Channel 7 rule making notice 
involved in these appeals, which was issued on June 26, 
1956, approximately a year after the prior proceeding had 
been terminated, was sufficient to apprise Petitioners- 
Appellants that Channel 9 was involved merely because 
WFIE and WEHT ‘‘might be expected to file comments 
to the effect that the proposed Evansville amendment 
should not be adopted in the form set forth by the Com- 
mission.’’? It is much more reasonable to conclude that 
if the Commission intended or proposed to delete Channel 
9 from Hatfield at the time it issued its Evansville Channel 
7 notice, it would have included such proposal in the notice. 


Appellee-Respondents also contend in support of their 
above position that following the Commission’s notice of 
proposed rule making to make Channel 7 in Evansville 
educational, Mid-America petitioned the Commission to 
delete Channel 7 from Evansville and reassign it to Louis- 
ville, and that in denying this petition the Commission 
stated that the Louisville proposal could be considered 
as a counterproposal in the Evansville proceeding. The 
proposal to move Channel 7 to Louisville did not propose 
or involve the deletion of Channel 9 from Hatfield, and the 
Commission’s action in disposing of the Mid-America peti- 
tion cannot be held to have given the Hatfield Channel 9 
applicants notice that Channel 9 was to be deleted as part 
of the Evansville Channel 7 proceeding. This is another 
example where argument that may or may not be 
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applicable to Appellant-Petitioner Evansville Television, 
Inc., which was concerned with the reservation and deletion 
of Channel 7 from Evansville because of its authorization 
to use that channel, are clearly not applicable to Petitioners- 
Appellants. 


The question of whether a notice of rule making com- 
plies with the requirements of Section 4(a) of the Adminis- 
trative Procedure Act must be determined on the basis of 
what is set forth in the notice and not on the basis of what 
may or may not be forthcoming by way of comments or 
counterproposals from persons ‘‘who might be expected 
to file comments to the effect that the proposed amendment 
should not be adopted in the form set forth by the Com- 
mission’. The proposed amendment ‘‘in the form set forth 
by the Commission’’ and as published in the Federal 
Register constitutes the notice of rule making. 


Section 4(a) of the Act provides that the agency shall 
publish in the Federal Register a notice of proposed rule 
making which shall include ‘¢either the terms or substance 
of the proposed rule or a description of the subjects and 
issues involved’”’. Such agency notice must be ‘*complete 
and specific’? and ‘‘must be sufficient fairly to apprise 
interested parties of the issues involved, so that they may 
present responsive data or argument relating thereto’’. 
(S. Doc. 248, 79th Congress, pp. 200, 258 and 358.) 


‘When tested in the light of the above legislative and 
statutory requirements, the Commission’s Evansville notice 
of rule making proposing to make ‘only present VHF 
channel (7) educational instead of commercial’? cannot be 
held to be sufficient fairly to apprise Petitioners-Appellants 
that the deletion of Channel 9 in Hatfield was in issue in 
any respect so that they could submit responsive data or 
argument in opposition to such deletion. Since the notice 
specifically proposed a change only in Channel 7 in Evans- 
ville and did not propose a change in Channel 9 in Hat- 


field, the notice disclosed no issue to which Petitioners could 
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submit responsive data or arguments within the time pro- 
vided for the filing of comments. 


The statement in the Commission’s notice that any inter- 
ested party who is of the view that the proposed Evansville 
Channel 7 amendment should not be adopted in the form 
set forth, may file a written statement setting forth his 
comments, cannot lawfully be construed to expand the notice 
to include unknown issues in unknown counterproposals 
which ‘‘might be filed’? by unknown persons. The suff- 
ciency of the notice from the standpoint of fairly apprising 
Petitioners-Appellants of the deletion of Channel 9 from 
Hatfield must be determined from the description of the 
subjects or issues contained in the notice. 


Petitioners-Appellants do ne% contest the Commission’s 
rule making power to establish a Table of Television 
Assignments allocating specific channels to specific cities 
and to make channel changes in that Table of Assignments. 
But such rule making can be exercised only after notice 
and opportunity to participate has been afforded inter- 
ested persons, in accordance with the requirements of Sec- 
tion 4 of the Administrative Procedure Act. Notice of 
intention to change a specific channel assignment in one 
city does not permit the Commission to make shifts of 
assignments in other cities unless and until adequate notice 
is given. Intervenor, American Broadcasting-Paramount 
Theatres, Inc., agrees with this principle stating in its brief 
as follows: ‘‘In view of the fact that in TV, unlike AM, 
the Commission has by a Table of Television Assignments 
(Rule 3.606) allocated specific channels to named cities, 
and has insisted since 1945 (except for its 15-mile or com- 
parable doctrine) that any changes therein be effectuated 
by rule-making, ABC would be inclined to agree with peti- 
tioners that ‘notice’ of intention to change a specific channel 
assignment in one city would not ordinarily permit the 
Commission to make shifts of assignments in other cities’’. 
(ABC Brief, pp. 9-10.) 
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B. The Counterproposals Did Not Constitute Notice. 


Appellee-Respondents concede that the Commission’s 
Evansville notice of rule making merely proposed ‘‘to 
interchange the commercial and noncommercial educational 
assignments of Evansville Channels 7 and 56’’ (Brief, p. 
30), but contend that the comments and counterproposals 
concerning Channel 9 filed by WFIE and WEHT and Mid- 
America in the Evansville Channel 7 rule making gave 
‘notice that the Evansville proceeding might entail assign- 
ments in other communities’’. 


| Since Petitioners-Appellants were not named as parties 
to the Evansville Channel 7 rule making and were not 
participants therein, it appears clear that proposals with 
respect to Channel 9 contained in comments filed by parties 
to the Channel 7 proceeding cannot properly be construed 
as giving Petitioners-Appellants notice concerning a pro- 
posed change in Channel 9. Such proposals or counter- 
proposals are not agency notice of the proposed rule change 
which is required to be published in the Federal Register 
for the purpose of apprising interested and affected 
persons. , 


Section 4(a) of the Administrative Procedure Act pro- 
vides that ‘‘notice of proposed rule making shall be pub- 
lished in the Federal Register’’ and ‘‘the only exception 
from the necessity of publication is where the persons 
subject to a particular rule are specifically named’’ in 
the rule making notice. (Hotch v. United States, 212 F. 
2d 280, 282, Footnote 7.) 


The counter proposals filed in the Evansville Channel 7 
proceeding do not meet the requirements of notice under 
Section 4 of the Administrative Procedure Act for the 
reasons given by Petitioners-Appellants in their affirma- 
tive brief (pp. 17-18) ; namely, that such counterproposals 
did not constitute agency notice giving the terms or sub- 
stance of the proposed rule change; were not issued as an 
agency notice of further rule making with publication in 
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the Federal Register; and did not afford Petitioners- 
Appellants an opportunity to participate through the sub- 
mission of original comments responsive to issues or pro- 
posals contained in the agency’s notice, but limited any 
opportunity for participation to ‘‘reply comments’’. 


If the Commission had been sincere in its view that the 
counterproposals filed by WFIE and WEHT and Mid- 
America concerning Channel 9 were sufficient to apprise 
Petitioners-Appellants of possible deletion of the channel 
from Hatfield, it could have promptly denied their motion 
to strike immediately following its filing on December 28, 
1956, instead of waiting to dispose of the motion in the 
final Report and Order in the proceeding on March 1, 1957, 
thus effectively precluding Petitioners-Appellants from any 
possible participation in the rule making proceeding before 
being faced with the accomplished fact of a regulation. 


C. A Notice of Further Rule Making Was Required. 


In contending that the Channel 9 counterproposals filed 
by WFIE and WEHT and Mid-America were adequate 
for the purpose of giving notice to Petitioners-Appellants, 
the Appellee-Respondents overlook and ignore the estab- 
lished practice and procedure followed by the Commission 
in other rule making proceedings of issuing ‘‘notices of 
further proposed rule making”’ in cases involving alternate, 
conflicting or counterproposals in order to insure that 
‘conflicting requests may be considered and that all inter- 
ested parties may have the opportunity of presenting their 
views on the various proposals to the Commission’’. (See 
In the Matter of Amendment of Section 3.606, Table of 
Assignments, Rules Governing Television Broadcast Sta- 
tions, FCC Docket No. 11499, 21 F.R. 5656.) 


Notices of Further Proposed Rule Making have been 
issued by the Commission in the following, among other, 
television rule making proceedings in order to afford inter- 
ested and affected parties an opportunity to comment on 
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alternate or counterproposals after the issuance of the 
original notice: Youngstown, Ohio, New Castle, Pittsburgh, 
Pennsylvania, FOC Docket 11280, 20 F.R. 6562; Shingle- 
house, York, Laneaster, Harrisburg, Williamsport, Penn- 
sylvania, FCC Docket 11499, 21 F.R. 5656; Peoria, linois, 
Davenport, Iowa-Rock Island-Moline, Illinois, FCC Docket 
11749, 21 F.R. 5657; Springfield, Illinois, St. Louis, Mis- 
souri, FCC Docket 11747, 21 F.R. 7959; Bozeman-Helena- 
Butte, Montana, FCC Docket 11798, 21 F.R. 8542; New 
Orleans, Louisiana-Mobile, Alabama, FOC Docket 11752, 
99 F.R. 501; Providence, Rhode Island, New Haven, Con- 
necticut, Portland, Maine FCC Docket 11957, 22 F.R. 728; 
Vancouver, Washington, FCC Docket 11877, 22 F.R. 4165; 
Albany-Schenectady-Troy and Vail Mills, New York, FCC 
Docket 11751, 22 F.R. 4505; Columbus, Georgia, FCC 
Docket 12054, 23 F.R. 489. 


in the Bozeman-Helena-Butte, Montana, rule making 
_ proceeding, supra, the Commission on July 25, 1956, issued 


a Notice of Proposed Rule Making proposing to amend the 
Table of Television Assignments so as to shift Channel 12 
from Helena to Bozeman, Or, alternatively, to shift the 
educational reservation in Bozeman from VHF Channel 
9 to UHF Channel 22. On November 2, 1956, the Commis- 


sion issued a Notice of Further Proposed Rule Making 
(21 F.R. 8542) in which it stated as follows: ‘‘Upon its 
review of the comments submitted by interested parties 
and further consideration of this matter, the Commission 
believes that further rule making should be initiated in 
this proceeding to consider an alternative means by which 
a VHF channel might be assigned to Bozeman. * * * The 
Commission believes that consideration should be given 
in this proceeding to a proposal to obtain a VHF channel 
for Bozeman by shifting Channel 6 from Butte’’. It is to 
be observed that a notice of further proposed rule making 
was issued to specify the deletion of Channel 6 from Butte, 
where that city and channel had not been specified in the 
original notice, even though Channel 6, according to the 
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further notice, was unoccupied and ‘‘available for re- 
assignment’’, 


In a Further Notice of Proposed Rule Making in FCC 
Docket No. 12161, 23 F.R. 5275, concerning amendment of 
Part 16 of the Rules, the Commission stated that a review 
of the comments ‘‘indicates that there is a possibility of 
confusion as to the application of the proposal to the vari- 
ous services, because of the terminology employed in the 
rule amendments proposed. Accordingly, the Commis- 
sion has reconsidered its original proposal in this matter, 
has concluded that some changes should be made therein 
and, as a result, is hereby revising its original proposal 
both for the purpose of added clarity and to make sub- 
stantive changes therein’’. 


If the Commission intended or proposed to consider the 
deletion of Channel 9 from Hatfield in connection with the 
Evansville Channel 7 rule making proceeding as a result 
of the counterproposals filed in that proceeding, it was 


required to issue a notice of further proposed rule making 
for the purpose of apprising all interested and affected 
persons of that fact. Its action in other rule making pro- 
ceedings indicates that it is not entirely unaware of its 
responsibility in this regard. 


D. The Authorities Cited by Appellee-Respondents Do Not 
Alter or Affect the Notice Requirements of Section 4 of 
the Administrative Procedure Act. 


Appellee-Respondents contend, next, that ‘‘the circum- 
stance that the Channel 9 counterproposals varied from 
the precise terms of the proposal set forth by the Commis- 
sion in its Notice of Proposed Rule Making, does not make 
the notice to petitioners deficient under Section 4(a) of 
the Administrative Procedure Act (5 U.S.C. 1003(a)),’’ 
for the reason that an agency may adopt rules that may 
vary from those initially proposed in its notice of rule 
making. To support this position Appellee-Respondents 
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cite the decision of the Supreme Court in American Truck- 
ing Assns. v. United States, 344 U.S. 298; Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D.C. 
342, 346, 210 F. 2d 24, 97 ; Ciwil Aeronautics Board v. State 
Airlines, 338 U.S. 572; and City of Dallas v. Civil Aero- 
nautics Board, 94 U.S. App. D.C. 175, 221 F. 2d 501, cert. 
den., 348 U.S. 914. 


| Appellee-Respondents cite the Supreme Court’s decision 
in American Trucking Assns. v. United States, supra, for 
the purpose of showing that the Court upheld rules adopted 
by the Interstate Commerce Commission as to the leasing 
of trucks which varied in details from the original four 
tentative proposals in the Commission’s order instituting 
the investigation (Brief, p. 29). What Appellee-Respond- 
ents fail to point out to this Court is the fact that in 
instituting the rule making proceeding, the Interstate 
Commerce Commission in its order, published at 13 Federal 
Register 369, declared all authorized carriers respondents 
and set forth the practices to be investigated, four possible 
schemes of regulations, and suggested rules. A qualified 
examiner thereafter heard some 80 witnesses in Washing- 
ton and St. Louis, and issued a report and proposed rules. 
A full report by the Commission’s Division 5 followed on 
June 26, 1950, confirming the examiner’s findings and 
amending his proposals, and, following petitions for recon- 
‘sideration, the entire Commission reopened proceedings 
‘for oral argument. The Commission’s report, dated May 
8, 1951, in effect adopted the Examiner’s proposed rules, 
after affirming and reiterating the nature and effect of 
‘leasing and interchange practices on the industry and regu- 
lation under the Act. (See the Supreme Court’s state- 
‘ment of the nature of the Commission proceedings, 344 
US. 298, at p. 307.) No question of notice under Section 
4 of the Administrative Procedure Act was raised in that 
case, but in referring to the procedure followed by the 
Interstate Commerce Commission, the Supreme Court said: 
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‘<There is no question but that the Federal Register notice 
and participation requirements [of Section 4 of the Ad- 
ministrative Procedure Act] were satisfied’’. (See p. 319, 
Footnote 18.) 


If Petitioners-Appellants had been ‘‘named as respond- 
ents’’ in the Commission’s Evansville rule making notice 
and the notice had stated or suggested that possible dele- 
tion of Channel 9 was involved, then it could also be said 
in this case that ‘‘there is no question but that the Federal 
Register notice and participation requirements were satis- 
fied’’, and Petitioners-Appellants could have no objection 
to variations or changes in the nature of the rule adopted 
from that proposed. The procedure followed by the Com- 
mission in the Evansville rule making case, however, is 
entirely different from that followed by the Interstate Com- 
merce Commission in the American Trucking Assns. case, 
and the principal importance and applicability of that case 
is to highlight by comparison the high-handed and defective 
procedure followed by the Commission in the Evansville 
rule making proceeding. 


The Logansport Broadcasting Corp. case, supra, involved 
the Commission’s procedure in the general, nation-wide 
television allocation proceeding which culminated in the 
Sixth Report and Order and concerning which the public 
was given notice through publication in the Federal Reg- 
ister. Appellant contended, among other things, that the 
Commission violated the notice requirements of Section 
4(a) by giving consideration in its final report to a channel 
assignment factor not mentioned in the prior published 
priorities. This Court held that the procedure followed 
by the Commission fulfilled the notice requirements of 
Section 4(a) of the Administrative Procedure Act since 
the prior notice gave a description of the subjects and issues 
involved, and since the priorities clearly appeared to have 
been intended as guides, and not as inflexible, unchangeable 
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rules. The Court said that such ‘‘additional factor’’ could 
be taken into account by the Commission without starting 
the proceeding all over again. (210 F. 2d 24, 28) 


The Logansport case clearly does not stand for the 
proposition that the Commission can dispense with prior 
notice giving a description of the subjects and issues in- 
volved or can rely upon comments and counterproposals 
filed during the course of a rule making proceeding for 
the purpose of giving notice to interested and affected 
persons. Furthermore, the case does not stand for the 
proposition that the Commission may adopt an amendment 
to its rules deleting Channel 9 from Hatfield on the basis 
of a notice of rule making specifically proposing only a 
change in Channel 7 in Evansville. Such propositions 
clearly cannot be included in the general proposition ad- 
vanced by the Commission that an agency may adopt rules 
that may vary in some degree from those initially proposed 
in its notice of rule making. In deleting Channel 9 from 
Hatfield on the basis of a notice proposing a change in 
Channel 7 in Evansville, the Commission was not merely 
taking into account some ‘‘additional factor’’, it was chang- 
ing a channel assigned to a specific city under its rules, 
which could only be changed through rule making, including 
notice and opportunity to participate. 


The Civil Aeronautics Board case, and the City of Dallas 
ease, supra, cited by Appellee-Respondents are inapplicable 
to the present rule making proceeding since both cases 
involved adjudicatory proceedings in which the parties 
concerned had notice and participated and no questions 
of notice of rule making under Section 4 of the Adminis- 
trative Procedure Act were presented. The Civil Aero- 
nautics Board case involved some 45 route applications 
which were consolidated into one area proceeding and the 
CAB acted on the applications only after extensive hear- 
ings. The City of Dallas case involved a certificate appli- 
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eation by an airline and this Court held that the petitioners 
‘chad notice of the certificate proceedings and participated 
therein’. (221 F. 2d 501, 505) 


E. Publication of the Commission’s Final Report and Order in 
the Rule Making Proceeding Does Not Serve as Notice 
Under Section 4 of the Act. 


The final contention of Appellee-Respondents is that 
assuming that Petitioners-Appellants could have been mis- 
led into thinking that Channel 9 was not within the scope 
of the Evansville proceeding, ‘‘all possible doubt was re- 
moved when the Commission published its Report and 
Order in the rule-making proceeding”’ and ‘‘Petitioners 
then, with undisputed notice of the entire scope of the 
proceeding’’ had an opportunity to comment in full on 
the merits of the rule changes. 


This contention answers itself, and cannot be seriously 
urged as being consistent with the rule making procedure 
laid down in the Administrative Procedure Act, unless 
abolition of Section 4 of the Act is also proposed. 


Since the arguments contained in the briefs filed by the 
Intervenors are substantially the same as those contained 
in the brief of Appellee-Respondents, this reply of 
Petitioners-Appellants is equally applicable to Intervenors 
and no separate reply to their arguments will be made. 


CONCLUSION 


The orders of the Commission here under review should 
be reversed and the matter remanded to the Commission 
for further rule making in accordance with the require- 
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ments of the Administrative Procedure Act and the judg- 
ment of this Court. 
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PETITION FOR REHEARING EN BANC 


Owensboro On The Air, Inc. and Owensboro Publishing 
Company, petitioners and appellants in the above-entitled 
proceedings (hereinafter called Owensboro-appellants), re- 
spectfully petition the Court to rehear en banc the decision 
in these appeals by a panel of this Court, one judge dis- 
senting, issued December 18, 1958. Owensboro-appellants 
believe the majority opinion misconstrues the provisions of 
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the Administrative Procedure Act relating to notice and 
public procedure and is predicated upon errors of both 
fact and law. 


This case involves the important and fundamental ques- 
tion of whether there has been agency compliance with the 
rule making provisions of the Administrative Procedure 
Act concerning notice and public procedure, which were 
enacted by the Congress for the protection of the rights 
of interested persons. 


The majority decision nullifies the plain provisions of 
the Administrative Procedure Act with regard to notice 
and public participation and ignores the intention of Con- 
gress as expressed at the time of enactment of those pro- 
visions. The decision, in effect, approves a plan of conve- 
nience for the Federal Communications Commission and 
other federal administrative agencies in rule making pro- 
ceedings as a substitute for compliance with the rule mak- 
ing notice requirements of Section 4 of the Act. The de- 
cision affirms the Commission’s action destroying the pro- 
cedural rights established by Congress in Section 4 of the 
Act, and is an open invitation for the Commission and 
other federal agencies to treat those procedural rights with 
impunity or to ignore them entirely. This case is one of 
broad significance and the decision, if permitted to stand 
in its present form, will have a serious and detrimental 
effect upon all federal rule making proceedings. 


The majority decision is contrary to the views and rec- 
ommendation contained in the 1958 Report of the Com- 
mittee on Communications of the Administrative Law Sec- 
tion of the American Bar Association and is in conflict with 
the holding of the United States Court of Appeals for 
the Ninth Circuit in Hotch v. United States, 212 F. 2d 
980, 282-3 (1954), that there must be strict compliance with 
the Congressional directive in the Administrative Proced- 
ure Act in regard to the procedure to be followed in the 
issuance of agency regulations. 
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This Court has a duty to the public to determine the 
true meaning of the notice and public procedure provisions 
of the Act and to correct the apparent errors in the present 
majority opinion. 


Owensboro-appellants respectfully urge that in the cir- 
cumstances, reconsideration by the entire Court is war- 
ranted. 

THE FACTS 


Owensboro-appellants are applicants in an adjudicatory 
proceeding still pending before the Commission for a new 
television station in Hatfield, Indiana, on Channel 9, which 
channel was allocated and made available for use there as 
the result of a specific rule making proceeding initiated by 
the Owensboro-appellants. Owensboro-appellants have ex- 
pended in excess of $160,000 in prosecuting their applica- 
tions for Channel 9 at Hatfield, Indiana. 


While the above adjudicatory proceeding was in full 
progress, the Commission on June 26, 1956, issued a Notice 
of Proposed Rule Making proposing to amend the Table of 
Television Assignments contained in Section 3.606(b) of 
its Rules and Regulations by reallocating television assign- 
ments in Evansville, Indiana, so as to change the educa- 
tional reservation in that city from Channel 956 to Channel 
7. The notice is entitled ‘‘Amendment of Section 3.606, 
Table of Assignments, Television Broadcast Stations 
(Evansville, Indiana)’, and its first paragraph states that 
‘‘Notice is hereby given in the above-entitled matter’’. 


The notice specifically stated that ‘‘the Commission is 
proposing the following channel changes: 


Channel No. 
City Present Proposed 
Evansville, Indiana 7, 50, *56, 62 *7, 50, 56, 62”’ 


(The asterisk indicates that the channel is reserved for 
educational use.) (R. 1-2) 
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The above Notice of Rule Making contained no proposal 
for, and gave no notice of, any amendment to the Commis- 
sion’s Rules involving deletion of Channel 9 from Hatfield 
and its assignment to Evansville. Neither Hatfield, Indi- 
ana, nor Channel 9 then assigned to Hatfield, is mentioned 
anywhere in the notice. On the contrary, in a Public Notice 
released simultaneously with the above Notice of Rule 
Making on June 26, 1956, the Commission specifically stated 
that ‘‘only’? VHF Channel 7 in Evansville was involved. 
(Annex C, p. 34 of Owensboro-appellants Brief) 


The Evansville Channel 7 Notice of Rule Making pro- 
vided for the filing of comments supporting or opposing 
the proposed amendment to make Channel 7 in Evansville 
educational and also provided for the filing of comments in 
reply to original comments. 


Owensboro-appellants filed no comments since the Notice 
contained no proposal affecting Channel 9 in Hatfield and 
failed to indicate that Channel 9 was involved in any way. 


On December 3, 1956, the last day provided for the filing 
of comments, the two Evansville UHF stations (WFIE and 
WEHT) filed joint comments supporting the Commission’s 
proposal to make Channel 7 in Evansville educational and 
they also urged “that Channel 9, allocated in Hatfield, In- 
diana, be reserved for educational use in Hatfield-Owens- 
boro area’’. Mid-America Broadeasting Company of Louis- 
ville, Kentucky, also filed comments dealing primarily with 
the reallocation of Channel 7 from Evansville to Louisville, 
and in addition, requested that the Commission take action 
concerning reallocation or outright deletion of Channel 9 
from Hatfield, Indiana. 


Owensboro-appellants gained knowledge of these com- 
ments and the new and counter proposal through receipt of 
courtesy copies by mail. On December 28, 1956, Owensboro- 
appellants filed a special Motion to Strike such portions of 
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the above comments as involved the new proposals con- 
cerning the deletion, removal or reservation for educational 
use of the Hatfield Channel 9 assignment on the ground 
that they were not within the scope of the Evansville No- 
tice of Rule Making and that no notice of proposed rule 
making had been issued with respect to Channel 9 in Hat- 
field as required by Section 4 of the Administrative Pro- 
cedure Act. 


The Commission did not dispose of the Motion to Strike 
until its final Report and Order wherein it amended the 
Table of Television Assignments by deleting Channel 9 
from Hatfield, and the regulation thereupon became an 
accomplished fact. 


THE LAW 


As set forth in the dissenting opinion of Circuit Judge 
Fahy (Slip Opinion, p. 15) : ‘‘The Administrative Procedure 
Act provides two important safeguards for the protection 


of private rights in agency rule making by requiring, first, 
that there shall be publication of notice of proposed rule 
making, and secondly, that there shall be opportunity for 
participation by interested persons.’’ 


Section 4(a) of the Act dealing with Notice provides that 
notice of proposed rule making shall be published in the 
Federal Register (‘‘unless all persons subject thereto are 
named and either personally served or otherwise have ac- 
tual notice thereof in accordance with law’) and shall 
include ‘‘either the terms or substance of the proposed rule 
or a description of the subject and issues involved.’’ Sec- 
tion 4(b) of the Act dealing with Procedures provides that 
after notice has been issued, ‘‘the agency shall afford inter- 
ested persons an opportunity to participate in the rule 
making through submission of written data, views, or argu- 
ments with or without opportunity to present the same 
orally in any manner ...’’ In rule making proceedings 
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the provisions as to notice and public participation must 
be read together.* 


The legislative history of the Administrative Procedure 
Act makes clear that the agency notice provided in Section 
4(a) ‘‘must be sufficient to fairly apprise interested parties 
of the issues involved, so that they may present responsive 
data or argument’’? and that ‘‘where notice is required, 
it should be complete and specific’’* Legislative history 
also makes clear that Section 4(b) guarantees interested 
persons an opportunity to participate in rule making at 
least to the extent of submitting written data, views or 
argument, and that the purpose of the provision is ‘‘to 
enable parties to express themselves in some informal 
manner prior to the issuance of rules and regulations, so 
that they will have been consulted before being faced with 
the accomplished fact of a regulation which they may not 


2In rule making procedures, the provisions as to notice (Section 4(a) and 
public participation (Section 4(b)) must be read together. Section 4(a) of 
the Act ‘‘governs the application of the public procedures required by section 
4(b) since those procedures only apply where notice is required by this sec- 
tion.’? (House Committee Report, 1946, p. 24; S. Doc. 248, 79th Congress, p. 
258; also, see Senate Committee Report, 1945, p. 14; S. Doc. 248, 79th Con- 


gress, p. 200.) 


2‘ Agency notice must be sufficient to fairly apprise interested parties of 
the issues involved, so that they may present responsive data or argument 
relating thereto.”? (Senate Committee Report, 1945, p. 14; S. Doc. 248, 79th 
Congress, p. 200.) ‘‘Notice must fairly apprise interested persons of the 
issues involved, so that they may present relevant data or argument. * * * 
Statements of issues in the general statutory language of legislative delega- 
tions of authority to the agency would not be compliance with the section.’ 
(House Committee Report, 1946, p. 24; S. Doc. 248, 79th Congress, p. 258.) 


3‘¢There are two particularly important aspects of section 4(a), which 
deal with the notice of rule making. In the first place, where notice is re- 
quired, it should be complete and specific as the subsection indicates on its 
face. * * *’? (92nd Congressional Record 5650; S. Doc. 248, 79th Congress, 
p. 358.) 
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have anticipated or with reference to which they have not 
been consulted’’.* 


ERRORS IN THE COURT’S OPINION 
The majority opinion is based on the following errors: 


(1) The Court erred in holding that the Owensboro- 
appellants had actual notice both of the proposed rule 
making and of the subjects and issues involved ‘‘as re- 
quired by Section 4(a) of the Act’’ (Ship Opinion, pp. 9, 12). 


(2) The Court erred in holding that there was no denial 
of opportunity to participate fully in the rule making 
proceeding (Slip Opinion, pp. 11, 12, 14). 


(3) The Court erred in holding that the Owensboro- 
appellants were ‘‘in the case as parties”’ (Slip Opinion, p. 
14). 


(4) The Court erred in approving Commission considera- 


tion of new proposals and counterproposals outside the 
scope of the original notice of rule making without first 
issuing a notice of further rule making. 


«‘*The second subsection of section 4 is designed to provide that, where 
other statutes do not require an agency hearing, the legislative function in 
administrative agencies shall, so far as possible, be exercised only upon some 
form of public participation after notice.’’? * * * 

‘¢The effect ot this provision will be to enable parties to express them- 
selves in some informal manner prior to the issuance of rules and regulations, 
so that they will have been consulted before being faced with the accomplished 
fact of a regulation which they may not have anticipated or with reference 
to which they have not been consulted. This provision will make for good 
public relations on the part of administrative agencies. Wisely used and 
faithfully executed, as it must be, it should be of great aid to administrative 
agencies by affording them a simple statutory means of apprising the public 
of what they intend to do and affording the interested public a nonburden- 
some method of presenting its side of the case. Day by day Congress takes 
account of the interests and desires of the people in framing legislation, and 
there is no reason why administrative agencies should not do so when they 
exercise legislative functions which the Congress has delegated to them.’’ 

(92 Congressional Record 5650; S. Doc. 248, 79th Congress, pp. 358-359.) 
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ARGUMENT 


The basic errors in the majority opinion stem, we believe, 
from its failure to interpret and apply properly the pro- 
visions of Section 4 of the Administrative Procedure Act. 


The Court, itself, recognized that ‘‘the notice of rule 
making did not mention Channel 9’’, but concluded that the 
Owensboro-appellants had both the actual notice and a 
description of the subjects and issues involved as required 
by Section 4(a) of the Act (Slip Opinion, pp. 9, 14). 

In arriving at this conclusion the Court erroneously 
placed reliance upon the following factors as set forth in 
its opinion: 

(1) That the Commission in another docket (Doc. No. 
11532) had indicated that a basic choice in many markets 
might require the elimination of VHF channels in order to 
create improved opportunities for UHF broadcasting (Slip 
Opinion, p. 6) ; 


(2) That the Commission’s Evansville Channel 7 notice 
provided that any interested party who is of the view 
that the proposed amendment should not be adopted, ‘‘or 
should not be adopted in the form set forth herein”’, may 
fle comments with the Commission (Slip Opinion, p. 7) ; 


(3) That the notice further stated that parties submitting 
comments in the proceeding are requested to direct their 
attention to the criteria for the elimination or addition 
of VHF channels discussed in paragraph 31 in Doe. No. 
11532, which the Court thus considered to have been in- 
corporated in the rule making by reference (Slip Opinion, 
p. 7); : 

(4) That the Commission in a memorandum opinion and 
order released December 3, 1956, denying a request by 
WTVW, Evansville, for withdrawal of the notice of rule 
making, stated that the notice is ° ‘merely a proposal’’ which 
may or may not be adopted in the form proposed, and ‘‘only 
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after consideration of the requested comments and any 
counterproposals that may be submitted’’ will the Com- 
mission be in a position to judge the proposal on the merits 
(Slip Opinion, p. 8); and 


(5) That the new proposals or counterproposals for the 
removal or reservation of Hatfield Channel 9 contained in 
the comments filed by stations WFIE and WEHT and 
Mid-America came to the attention of Owensboro-appel- 
lants, and their motion to strike those proposals disclosed 
their ‘‘awareness of the Commission’s proposal and of the 
counterproposals’’ (Slip Opinion, p. 9). 


There Was No Actual Notice As Required by Section 4(a) 


A reading of Section 4(a) of the Act will clearly show 
that the Owensboro-appellants did not have ‘‘actual no- 
tice’? as required by that section. The filing of comments 
containing new proposals or counterproposals in response 
to the Commission’s notice of rule making does not thereby 
amend or enlarge the notice or constitute notice of rule 
making within the meaning of Section 4(a). 


Section 4(a) provides that agency notice of proposed 
rule making shall be published in the Federal Register 
‘‘unless all persons subject thereto are named and either 
personally served or otherwise have actual notice thereof 
in accordance with law‘‘ (Emphasis added.). Section 4(a) 
deals with publication of agency notice and provides that 
‘‘the only exception from the necessity of publication is 
where the persons subject to a particular rule are speci- 
fically named, and even then only if they are also either 
personally served or have actual notice’’. (Hotch v. Umted 
States, 212 F. 2d 280, 282, Footnote 7.) The thrust of the 
provision is to require the agency to give formal notice 
of its intention before rule changes are made. 


In the instant case the Commission published its notice 
of rule making with respect to Channel 7 at Evansville 
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in the Federal Register. It did not follow the alternative 
procedure and name the Owensboro-appellants or any 
other persons in the notice of rule making as ‘‘persons sub- 
ject thereto’’. Consequently, no question of ‘‘actual no- 
tice’? of the possible involvement of Channel 9 at Hat- 
field is or could be presented or supported. 


The Court’s holding that actual notice of comments con- 
taining new and counterproposals filed in response to the 
Commission’s notice of rule making constitute ‘actual no- 
tice’’, ‘just as Section 4(a) requires”’ (Slip Opinion, p. 9) 
is clearly erroneous. Section 4(a) deals only with actual 
notice of agency notice. The Court obviously misconstrued 
and misapplied the ‘‘actual notice”’ provision of Section 
4(a). 


- Furthermore, since Section 4(a) deals only with agency 
notice, the new proposals and counterproposals concerning 
Channel 9 at Hatfield, filed as comments in response to the 
Commission’s notice of rule making, which pertained to 
Channel 7 at Evansville, did not meet the requirements of 
notice under Section 4(a) of the Act. Such proposals con- 
cerning Channel 9 at Hatfield were not issued as an agency 
notice giving the terms and substance of the proposed 
rule change. Such proposals were not published in the 
Federal Register as an agency notice of further rule 
making. 


The Notice Did Not Contain a Description of the Subjects and 
Issues Involved as Required by Section 4(a) 


~The Court concedes that the notice of rule making did 
not mention Hatfield Channel 9. However, the Court has 
concluded in error that Owensboro-appellants had notice of 
the subjects and issues involved as required by Section 
4(a). The Court has bottomed its position on such ex- 
traneous factors as the Commission’s action with regard 
to channel reassignments in other unrelated cases and the 
Commission’s discussion in another proceeding (Docket 
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11532) of the criteria to be considered in the elimination 
or addition of commercial VHF assignments. The Court 
also relied upon the statement in the notice that any inter- 
ested party who was of the view that the proposed amend- 
ment should not be adopted in the form set forth could 
file comments with the Commission. The Court attached 
weight to the Commission’s memorandum opinion and 
order released December 3, 1956, the last day for filing 
comments, which mentioned that the Evansville Channel 7 
proposal contained in its notice was merely a proposal 
which may or may not be adopted in the form proposed. 


As stated above, Section 4(a) of the Act provides that 
the agency notice shall include ‘‘either the terms or sub- 
stance of the proposed rule or a description of the sub- 
jects and issues involved’’. Obviously, the published notice 
with respect to Channel 7 at Evansville did not contain the 
terms and substance of any proposed change to delete 
Channel 9 at Hatfield. The question therefore is whether 
the notice was ‘‘complete and specific’? and whether the 
description of the subjects and issues involved ‘‘was suf- 
ficient to fairly apprise interested parties of the issues in- 
volved, so that they may present responsive data or argu- 
ment’’. (S. Doc. No. 248, 79th Cong. 2nd Sess. 200 (1946) ) 


The answer to this question is clearly and succinctly 
stated in the negative in the dissenting opinion of Circuit 
Judge Fahy, who said as follows: 


‘‘Considering the requirements of § 4(a), I am un- 
able to construe the notice which was released by the 
Commission on June 26, 1956, as adequate to support 
the order of the Commission. The notice is entitled 
‘Amendment of Section 3.606, Table of Assignments, 
Television Broadcast Stations (Evansville, Indiana)’; 
its first paragraph states that ‘Notice is hereby given 
of rule making in the above-entitled matter.’ The 
notice goes on in the second paragraph to announce 
that the Commission proposes changes in certain exist- 
ing and named channels—some are to remain in Evans- 
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ville while others will be reassigned elsewhere as speci- 
fied. Neither Hatfield, Indiana, nor channel 9 then 
assigned to Hatfield, is mentioned anywhere in the no- 
tice; yet the Commission has ordered that the Table 
of Assignments contained in Section 3.606 of its Rules 
and Regulations be amended to delete VHF television 
channel 9 from Hatfield, and to reassign it to Evans- 
ville for educational purposes. The legislative history 
of the Administrative Procedure Act makes clear that 
the notice issued by the agency in compliance with the 
mandate of § 4(a) ‘must be sufficient to fairly apprise 
interested parties of the issues involved, so that they 
may present responsive data or argument relating 
thereto,’ and that ‘where notice is required, it should 
be complete and specific.’ (S. Doe. No. 248, 79th Cong., 
2d Sess. 200 (1946) ). 


‘¢My view I think is fortified by the fact that channel 
9 was sought to be brought into the Evansville pro- 
ceedings by a counter-proposal. This counter-proposal, 
however was objected to and the Commission delayed 
ruling on the objection until it was overruled simul- 


taneously with the order eliminating channel 9 from 
Hatfield. If the Commission was to eliminate channel 
9 it should have ruled on the objection to its involve- 
ment in the Evansville proceedings before actually de- 
leting it from Hatfield. 


‘<Our review of the merits of Commission decisions 
is limited. One of the justifications for the limitation 
falls away if the parties are not afforded a full oppor- 
tunity to be heard before the Commission itself. It is 
important, therefore, that the Commission carefully 
comply with the provisions Congress has provided for 
notice.’? (Slip Opinion, pp. 15-16) 


It is obvious that the Commission’s notice of rule mak- 
ing was not complete and specific and did not fairly ap- 
prise Owensboro-appellants of the possible deletion of 
Channel 9 from Hatfield so that they could file responsive 
data and argument at the time prescribed for filing com- 
ments. The notice, therefore, did not contain a statement 
of the subjects and issues involved as required by Section 
4(a). 
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In view of the foregoing, it is clear that the Court’s 
basic holding that the Owensboro-appellants ‘had actual 
notice both of the proposed rule making and of the “ subjects 
and issues involved’, just as Section 4(a) requires”’ (Slip 
Opinion, p. 9) and that ‘‘there were both actual notice and 
a description of the subjects and issues involved as required 
by Section 4(a)’’ (Slip Opinion, p. 12) is erroneous. 


There Was No Opportunity to Participate as Provided by 
Section 4(b) 

As stated above, Section 4(b) of the Act guarantees 
interested persons an opportunity to participate in rule 
making at least to the extent of submitting written data, 
views or argument. The purpose of the provision is to 
enable interested parties to express themselves prior to the 
issuance of rules and regulations so that they will have been 
consulted before being faced with the accomplished fact of a 
regulation. 


Since the Commission’s notice of rule making admittedly 
did not mention the removal of Channel 9 from Hatfield and 
dealt only with Channel 7 in Evansville, the notice presented 
no issue to which the Owensboro-appellants could possibly 
present responsive data or argument on the dates specified 
for filing comments and counterproposals. 


The new proposals and counterproposals concerning the 
deletion or reservation of Channel 9 which were filed by 
WFIE and WEHT and Mid-America on the last day for 
filing comments, did not come to the attention of the Owens- 
boro-appellants until after the time for filing comments had 
expired. The only opportunity for participation at that 
stage of the proceeding was limited under the terms of the 
Commission’s notice to the filing of ‘‘replies”’ to the original 
comments, which is clearly not the ‘¢opportunity to parti- 
cipate’’ through the submission of data responsive to issues 
or proposals contained in the agency’s notice as prescribed 
by Section 4(b). 








14 


In holding that after the issuance of the Commission’s 
final Report and Order in the rule making proceeding on 
March 1, 1957, ‘‘the Owensboro-appellants thus again had 
full oportunity, then and there to act, with detailed know]l- 
edge of all aspects of that Report and Order”’ (Slip Opinion, 
p. 11), the Court misconceives entirely the purpose of Sec- 
tion 4(a) and (b) of the Act. A final report and order in a 
rule making proceeding can hardly be substituted for a 
preliminary notice of rule making initiating the proceeding. 
Any opportunity to file for reconsideration of such final re- 
port and order obviously is not the full opportunity to 
participate in the rule making proceeding as provided by 
Section 4(b). After the Commission issued its final report 
and order the rule making proceeding as such was at an end 
and the Owensboro-appellants were faced with the accom- 
plished fact of a regulation. 


It can hardly be seriously urged that notice and knowledge 
of the contents of a final report and order in a rule making 


proceeding and the opportunity for requesting reconsidera- 
tion thereof can be legally substituted for notice of rule 
making and opportunity to participate therein as provided 
by Section 4(a) and (b) of the Act. 


The Court’s holding that ‘‘there was no denial of oppor- 
tunity to the parties to participate as fully as they chose’’ 
(Slip Opinion, p. 12) and that there was no showing that 
Owensboro-appellants ‘“were deprived of opportunity in 
any measure to take whatever steps their own situation 
might suggest, whether by way of counterproposal and 
comment or by evidence to establish their own position”’ 
(Slip Opinion, p. 14), is clearly erroneous. As shown above, 
because of the defective notice, there was no stage of the 
proceeding at which Owensboro-appellants could have filed 
original comments or counterproposals. The Commission’s 
Evansville Channel 7 notice made no reference to Hatfield 
Channel 9 and thus presented no issue to which the Owens- 
boro-appellants could logically file comments or counter- 
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proposals within the time prescribed for filing such com- 
ments. 


Owensboro-Appellants Were Not Parties to the Rule Making 
Proceeding 


The Court erred in concluding that the Owensboro- 
appellants ‘‘were in the case as parties”’ (Slip Opinion, p. 
11) since the Court, itself, found that ‘‘They filed no com- 
ments nor did they otherwise propose participation in the 
rule making proceedings’’ (Slip Opinion, p. 9). 


A Notice of Further Rule Making Was Required 


The Court vitiated the general purpose and meaning of 
Section 4 of the Act by approving Commission considera- 
tion of the new proposals and counterproposals concerning 
the deletion of Channel 9 from Hatfield which were outside 
the scope of the original Evansville Channel 7 notice of rule 
making, without first requiring the Commission to issue a 
notice of further rule making. 


The procedure governing the filing and consideration of 
counterproposals in response to rule making proposals of 
the Federal Communications Commission has been treated 
as a matter of great importance and has been given tho- 
rough study by the Committee on Communications of the 
Administrative Law Section of the American Bar Associa- 
tion. In its 1958 Report,® the Committee considered at length 
the question ‘‘whether Commission consideration of coun- 
ter-proposals not within the ambit of the original notices of 
proposed rule making is contrary to the letter and spirit of 
Section 4 of the APA.”’ (See Appendix hereto.) The Com- 
mittee concluded as follows: 


5 The Committee’s report did not come to the attention of the Owensboro- 
appellants until December, 1958, when it was reprinted in Vol. XVI, No. 3, 
of the Federal Communications Bar Journal. Consequently, the position of 
the Committee was not previously brought to the attention of the Court. 
The Committee’s report on this subject is attached hereto as on Appendix. 
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‘‘In view of the fact that Section 4 of the APA 
strives to insure public notice of the substance of ad- 
ministrative rule making (with the exceptions listed 
in the Act), it seems clear to this Committee that the 
general purpose and meaning of Section 4 is vitiated 
by the failure of the Commission to provide notice of 
counter-proposals by means of publication in the Fed- 

_ eral Register or other procedures sanctioned by Section 
47, 


The Committee further stated that it was aware of the 
practical difficulties involved with regard to possible pro- 
traction of the rule making proceeding but held as follows: 


‘However, the possibility of interminable protrac- 
tion of rule making proceedings is not in itself justifi- 
cation for not abiding by the requirements of the Ad- 
ministrative Procedure Act rather than providing a 
procedural technique which would permit both compli- 

' ance with the APA and serve administrative conveni- 
ence.’ 


The Report states that the Committee has given con- 
sideration to techniques of notice which would both satisfy 
the notice requirements of Section 4 of the APA but avoid 
excessive delay in rule making proceedings of the Federal 
Communications Commission, especially with regard to tele- 
vision channel allocation rule making. 


Notices of Further Proposed Rule Making have been 
issued by the Commission in the following, among other, 
television rule making proceedings in order to afford in- 
terested and affected parties an opportunity to comment 
on alternate or counterproposals after the issuance of the 
original notice: Youngstown, Ohio, New Castle, Pittsburgh, 
Pennsylvania, FCC Docket 11280, 20 F.R. 6562; Shingle- 
house, York, Lancaster, Harrisburg, Williamsport, Pennsyl- 
vania, FCC Docket 11499, 21 F.R. 5656; Peoria, Illinois, 
Davenport, Iowa-Rock Island-Moline, Illinois; FCC 
Docket 11749, 21 F.R. 5657; Springfield, Illinois, St. Louis, 
Missouri, FCC Docket 11747, 21 F.R. 7959; Bozeman- 
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Helena-Butte, Montana, FCC Docket 11798, 21 F.R. 8542; 
New Orleans, Louisiana-Mobile, Alabama, FCC Docket 
11752, 22 F.R. 501; Providence, Rhode Island, New Haven, 
Connecticut, Portland, Maine, FCC Docket 11957, 22 FR. 
728; Vancouver, Washington, FCC Docket 11877, 22 F.R. 
4165; Albany-Schenectady-Troy and Vail Mills, New York, 
FCC Docket 11751, 22 F.R. 4505; Columbus, Georgia, FCC 
Docket 12054, 23 F.R. 489. 


The Commission’s action in issuing notices of further rule 
making in the foregoing and other proceedings indicates 
that it is not unaware of its responsibility under the Act 
in this regard. 


The Hotch Case 


The Court in the Hotch case held that the Congressional 
directive in the Administrative Procedure Act in regard 
to the procedure to be followed in the issuance of agency 
regulations must be strictly complied with, since the is- 


suance of regulations is in effect an exercise of delegated 
legislative power. The Act sets up the procedure which 
much be followed in order for agency rulings to be given 
the force of law, and unless the prescribed procedures are 
complied with, the agency rule has not been legally issued, 
and consequently is ineffective. (Hotch v. United States, 
212 F.2d 280, 282-3 (1954) ). 


Circuit Judge Fahy takes a similar and consistent posi- 
tion in his dissenting opinion wherein he states: ‘‘It is 
important, therefore, that the Commission carefully comply 
with the provisions Congress has provided for notice”’ 
(Slip Opinion, p. 16). 


The majority opinion, however, holds in effect that the 
notice and public procedure provisions of Section 4 of the 
Act and the procedural rights guaranteed thereunder can 
be ignored or set aside in order to accommodate the Com- 
mission in its rule making function. The majority opinion 
states as follows: ‘‘The case, then, comes to this: is an 
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otherwise valid determination by the Commission to be 
voided for its failure to include in the original proposal a 
suggestion that its de-intermixture program might require 
the deletion of VHF Channel 92’ (Slip Op. p. 12). The 
Court answered in the negative. 


This Court should reconcile the conflicting interpretations 
of the provisions of Section 4 of the Act. 


CONCLUSION 


In view of the importance and widespread impact of the 
decision and in view of what we believe to be clear errors 
of fact and law, it is submitted that a rehearing of the case 
en banc is fully justified and such rehearing is requested. 


Respectfully submitted, 


Of Counsel: JOSEPH F’. Z1as 
Attorney for Petitioner 
OWENSBORO ON THE Ar, INC. 


Loucss, Zus & JANSEY 


American Building 
Washington 4, D. C. 


Of Counsel: Russet. ROWELL 

SPEaARMAN & ROBERSON Attorney for Petitioner 
1023 Munsey Building OWENSBOROUGH PUBLISHING 
Washington 4, D. C. CoMPANY 


CERTIFICATE OF COUNSEL 


‘We, Joseph F. Zias and Russell Rowell, hereby certify 
that the foregoing petition for rehearing en banc is pre- 
sented in good faith and not for delay. 

) JosrrH F. Zius 

RusseLL RowELL 
January 16, 1959. 
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APPENDIX 


The following is an excerpt from the 1958 Report of the Committee 
on Communications of the Administrative Law Section, American 
Bar Association: 

The procedure governing the filing and consideration of 
counter-proposals in response to rule making proposals 

of the Federal Communications Commission. 


Statement of the problem. With stated exceptions, Sec- 
tion 4 of the Administrative Procedure Act requires agen- 
cies to publish general notices of proposed rule making 
in the Federal Register containing, among other things, 
the terms or substance of the proposed rule or a description 
of the subjects and issues involved. The Federal Commu- 
nications Commission, while publishing notices of pro- 
posed rule making in the Federal Register and describing 
the substance of proposed rules, has followed the practice 
of receiving and considering counter-proposals contained 
in comments filed in answer to notices of proposed rule 
making, even though the counter-proposals suggested en- 
tirely new solutions to the problems involved in the pro- 
ceedings. Such counter-proposals are not published in the 
Federal Register, nor is there any Commission requirement 
that they be served on other parties interested in the pro- 
ceedings. The question arises, therefore, whether Commis- 
sion consideration of counter-proposals not within the 
ambit of the original notices of proposed rule making is 
contrary to the letter and spirit of Section 4 of the APA. 


Discussion. The Attorney General’s Manual on the 
Administrative Procedure Act (1947) states the purpose of 
Section 4 as follows: 


‘‘In general, the purpose of Section 4 is to guarantee 
to the public an opportunity to participate in the rule 
making process. With stated exceptions, each agency 
will be required under this section to give public notice. 
of substitute rules which it proposes to adopt, and to 
grant interested persons an opportunity to present 
their views to it.” (p. 26) 
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Since notice to the public is the paramount concern of 
Section 4 of the APA, it is necessary to examine the prac- 
tice of the Commission with respect to giving notice of 
counter-proposals in rule making proceedings to deter- 
mine the validity of the consideration regularly given to 
such. counter-proposals. 


Persons desiring the Commission to adopt new rules, or 
to amend existing ones, file petitions for rule making set- 
ting forth the nature of the proposed rules or amendments 
and the reasons why they should be adopted. There is no 
requirement that the petitions be served on anyone. How- 
ever, public notice of the filing of such petitions is an- 
nounced by the Commission in @ press release, and diligent 
parties this way learn of such petitions and have an op- 
portunity to oppose or support them if they so desire. Any 
statements supporting or opposing petitions to institute 
rule making proceedings must be served on the petitioners. 
(Rule 1.204.) If the Commission is convinced that there 
is ‘sufficient substance to the petitions, it issues formal 
notices of proposed rule making which are published in 
the Federal Register. Time limitations are set for the 
filing of written comments and reply comments. The aver- 
age time for filing comments and reply comments is 30 days 
and 15 days respectively. There is no Commission require- 
ment that comments or reply comments be served on inter- 
ested parties since it is difficult to ascertain all of the 
parties who might have an interest in the rale making 
proceedings. 


Parties opposed to the adoption of proposed rules often 
go further than merely explaining why they should not be 
adopted. They frequently offer variant solutions to the 
underlying problems which pring in new issues not within 
the ambit of the original notices of proposed rule making. 
For example, the Commission recently issued a notice of 
proposed rule making raising the question whether televi- 
sion channel 3 should be allocated to Ainsworth, Nebraska. 
(Television channels are allocated geographically by rule 
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making.) An existing station on channel 3 at Omaha, Ne- 
braska opposed the suggested allocation, and also petitioned 
the Commission to issue a supplemental notice of proposed 
rule making to allocate channel 7 to Ainsworth rather than 
channel 3. By order released November 6, 1956 (21 F.R. 
8821), the Commission held squarely that the counter- 
proposal to allocate channel 7 rather than channel 3 to Ains- 
worth need not be the subject of further public notice by 
amendment of the notice of proposed rule making, but that 
the merits of the counter-proposal would receive full con- 
sideration in the proceeding. A channel 7 station in Omaha, 
which had no interest in the rule making proceeding af- 
fecting channel 3 but had a definite interest in the issue 
presented by the counter-proposal with respect to channel 
7, did not receive service of the counter-proposal, was not 
notified of the counter-proposal by the Commission directly 
through press release or otherwise, and did not have con- 
structive notice through amendment of the original notice 
of proposed rule making to encompass the enlarged issue. 


(Fortuitously, the channel 7 station at Omaha had actual 
notice. See Report and Order, Docket 11830, 15 Pike & 
Fischer, Radio Regulation, 1617, 1620.) 


In the Evansville deintermixture case (Docket No. 11,757, 
15 Pike & Fischer, RR 1573), the Commission issued a 
notice of proposed rule making which was published in the 
Federal Register suggesting that Channel 7 at Evansville 
be changed from a commercial to a noncommercial educa- 
tional channel. Comments were filed pro and con on the 
suggested amendment. Some of the comments proposed 
that in lieu of changing Channel 7 to a noncommercial 
status, the channel should be reallocated to Louisville, 
Kentucky. Other comments recommended that complete 
deintermixture in the Evansville area be effectuated by 
deleting Channel 9 from nearby Hatfield, Indiana, and 
reserving the channel for educational use at Evansville. 
Neither of these counter-proposals was ever published in 
the Federal Register. However, the proposals involved had 
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been the subject of previous rule making proceedings. The 
Commission adopted both counter-proposals. The ques- 
tion whether such action complies with Section 4 of the 
Administrative Procedure Act is now pending on appeal 
in the United States Court of Appeals for the District of 
Columbia Circuit (Owensboro on the Air, Inc., et al. v. 
United States of America, et al., Nos. 13,776, et al.). 


In view of the fact that Section 4 of the APA strives to 
insure public notice of the substance of administrative rule 
making (with the exceptions listed in the Act), it seems 
clear to this Committee that the general purpose and mean- 
ing of Section 4 is vitiated by the failure of the Commis- 
sion to provide notice of counter-proposals by means of 
publication in the Federal Register or other procedures 
sanctioned by Section 4. The Committee is aware of the 
practical difficulties in this matter pointed out by the Com- 
mission in its Report and Order in the Ainsworth, Nebraska 
proceeding, referred to above: 


‘‘Rule making proceedings could go on interminably 
if an administrative agency such as this Commission 
should be required, wherever a meritorious counter- 


proposal is advanced in comments, to issue a Further 
Notice of Proposed Rule Making and to extend the time 
for filing comments for a reasonable period after issu- 
ance of the further notice.”? (15 Pike & Fischer, RR 
1620.) 


However, the possibility of interminable protraction of 
rule making proceedings is not in itself justification for not 
abiding by the requirements of the Administrative Pro- 
eedure Act rather than providing a procedural technique 
which would both permit compliance with the APA and 
serve administrative convenience. It also appears that there 
ig substantial basis for thinking that the acute problem 
confronting the Commission in the allocation of television 
channels by rule making, rather than upon applications 
therefor, is not typical of the administrative rule making 
process. 
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Recommendation. The Committee has given considera- 
tion to techniques of notice which would both satisfy the 
notice requirements of Section 4 of the APA but avoid 
excessive delay in rule making proceedings of the Federal 
Communications Commission, especially with regard to 
television channel allocation rule making, but has not 
agreed upon any one of several alternatives suggested. It 
is recommended that the effort to reach agreement on a 
notice procedure consistent with Section 4 of the APA 
and with administrative convenience be continued by the 
new Committee. 
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(i) 
QUESTIONS PRESENTED 


1. Whether the Commission's action deleting Channel 9 from 
Hatfield and reassigning the channel to Evansville as an education 
reservation was unlawful because of the absence of notice or because 
of defective notice that Channel 9 was encompassed within the rule- 
making proceeding. 


2. Whether the Commission may lawfully make changes in the 
Table of Assignments under the objective of improving the opportunities 


for effective competition among a greater number of stations. 


3. Whether the Commission's action in selecting the markets 
it did for proposing deintermixture be deletion of VHF channels was ar- 
bitrary and discriminatory, and whether it's final determination to so 


deintermix certain of these markets was also arbitrary and discrimatory. 


4. Whether the Commission's deletion of Channel 9 to accom- 
plish the goal of area deintermixture was lawful when it could not be 
known until the conclusion of a subsequent adjudicatory hearing whether 
the other VHF channel in the area would be deleted. 


5. Whether the deletion of Channel 9 and the reasons therefor 
are in conflict with Sections 1, 303 and 307(b) of the Communications 
Act of 1934, as amended. 


6. Whether the Commission's action is inconsistent with de- 


cisions in other deintermixture proceedings and with its own prior 


actions pertaining to deintermixture of the Evansville area. 


7. Whether the Commission lawfully relied on its experience 
in markets allegedly comparable to Evansville in predicting the effect 
of VHF operations on the UHF stations in the Evansville area. 


8. Whether the Commission was arbitrary and capricious in its 
reasoning as to areas that would lose all television service and areas 
that would gain a first television service if deintermixture were ac- 


complished. 





(ii) 
9. Whether Channel 9 could be converted into an educational 


reservation, in the circumstances of this case, in view of the showing 
that no educational groups intended to apply for such Channel 9 assign- 


ment. 


10. Whether the Commission's decision that deintermixture of 
the Evansville area will improve the opportunities for effective compe- 
tition among a greater number of stations is adequately supported by 
the record. 


11. Whether the Commission failed to take into account matters 
urged on it in opposition to deintermixture and, if so, whether it was 
arbitrary and capricious in failing to consider such matters. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, The deletion of Channel 9 was unlawful 
because the Commission failed to give 
notice that Channel 9 was involved in 
the proceeding . . . . . 


The Commission's deletion of Channel 9 

to accomplish the goal of area deintermix- 

ture was unlawful since it could not be known 
until the conclusion of a subsequent adjudicatory 
hearing whether the other VHF channel in the 
area would be deleted i= * 


The Commission was arbitrary and capricious 
in its reasoning as to areas that would lose all 
television service and areas that would gain a 
first television service if deintermixture were 
accomplished i 7 - e 


The Commission unlawfully relied on its 
experience in other markets in predicting 
the effect of VHF operation on the UHF 
stations in the Evansville market ar 


The Commission has no statutory authority 
to delete a channel for the purpose of 
“improving the opportunities for effective 
competition among a greater number of 
stations.” . ° : : . 


VI. The decisions here are inconsistent with 
decisions in other deintermixture cases 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 046 


EVANSVILLE TELEVISION, INC., 
Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


WEHT, INC., 
Intervenor 


No. 14, 047 


EVANSVILLE TELEVISION, INC., 
Petitioner 
Vv. 


UNITED STATES OF AMERICA, 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents, 


WEHT, INC., 
Intervenor 


APPEAL FROM ORDER OF THE FEDERAL COMMUNICA TIONS COMMISSION 


BRIEF FOR APPELLANT - PETITIONER 


JURISDICTIONAL STATEMENT 


These are appeals by Evansville Television, Inc., permittee of 
Television Station WIVW, Channel 7, Evansville, Indiana (here called 


WTVW), from the action of the Federal Communications Commission 
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(here called the Commission) deleting Channel 9 from Hatfield, Indiana, 
and reassigning it to Evansville, Indiana, as an educational reservation, 
taken in a Report and Order of March 1, 1957, and reaffirmed in a 
Memorandum Opinion and Order of June 24, 1957, denying WTVW's 
petition for reconsideration. WTVW filed a notice of appeal on July 24, 
1957 (Case No. 14, 046), pursuant to Section 402(b) of the Communica- 
tions Act of 1934, as amended, 66 Stat.718, 47 U.S.C. Sec.402(b), and 
Section 10(e) of the Administrative Prodedure Act, 70 Stat. 243, 5 U.S.C. 
Sec. 1009(e). On that same day, WTVW filed a petition for review 
(Case No. 14, 047), pursuant to Section 402(a) of the Communications 
Act of 1934, as amended, 66 Stat. 718, 47 U.S.C. Sec. 402(a), and Sec- 
tion 10(e) of the Administrative Procedure Act. 


STATEMENT OF THE CASE 


In the Sixth Report and Order, released April 14,1952, the Com- 
mission assigned the following channels to Evansville, Indiana: Channels 
7, 50, and 62 for commercial broadcasting and Channel 56 for non- 
commercial educational use. On September 18, 1953, the Commission 
assigned Channel 9 to Hatfield, Indiana, a community 21 miles southeast 
of Evansville. 


On June 25, 1952, WTVW filed anapplication for Channel 7, 
Evansville. On July 16,1952, Premier Television, Inc., filed an appli- 
cation for Channel 62, Evansville, and the following day Ohio Valley 
Television Company filed an application for Channel 50, Henderson, 


Kentucky (10 miles from Evansville). Three other parties, as well as 
WTVW, filed applications for Channel 7, and, on April 15, 1953, the 
Commission designated these four applications for a comparative hear- 
ing. By applying for UHF channels, Premier and Ohio Valley avoided 
comparative hearings, and were able to commence operation in the 
Evansville market a substantial period of time before the grantee of 
Channel 7 might reasonably be expected to begin operations. Channel 9, 
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Hatfield, became the subject of a comparative hearing between Owens- 
boro On The Air, Inc., and Owensboro Publishing Company. (An initial 
decision has been issued in that case). 


Ohio Valley's station, WEHT, began operating on September 27, 
1953, and Premier's station, WFIE, began operation on November 15, 
1953. The taking of testimony began in the Channel 7 proceeding on 
January 25,1954. One of the four applicants in that proceeding withdrew 
on February 15, 1954. On October 6, 1954, the Hearing Examiner re- 
leased an Initial Decision granting WTVW's application and denying those 
of the other two applicants. 


On October 20, 1954, Premier and Ohio Valley filed their first 
"“deintermixture" petition, requesting the reservation of Channel 7 as an 
educational assignment. This petition was denied by the Commission on 
January 11,1955, the Commission stating that deletion of Channel 7 
would not accomplish effective deintermixture since Channel 9 was as- 
signed to nearby Hatfield; that the petitioners had voluntarily chosen to 
apply for UHF channels; that the Channel 7 applicants had prosecuted 
their applications at a considerable expenditure of time, effort, and 
money; and that it did not believe that the! public interest would be served 
by reserving for education the only VHF channel assigned to Evansville, 
(11 RR 909). 


On February 4, 1955, Premier and Ohio Valley filed a petition 
for reconsideration requesting the deletion of both Channel 7, Evansville, 
and Channel 9, Hatfield. On March 31,1955, the Commission instituted 
a rulemaking proceeding to consider the deintermixture proposal of 
Premier and Ohio Valley (Docket No. 11334). That proceeding was one 
of five test rulemaking cases, involving different markets in the country, 


1 On August 31, 1956, an application was filed for approval of the sale of WEHT (and also Radio Station 


WEOA, Evansville) to a new group organized under the name of WEHT, Inc. The sale price was $820, 000 
with well over $500,000 being attributable to the television properties. | Approval was granted October 24, 
1856, and the sale was consummated November 12, 1956. 


2 On June 18, 1956, an application was filed for approval of the sale of WFIE to WAVE, Inc., the 
licensee of WAVE, AM and TV, Louisville, Kentucky. The sale price was approximately $580,000. 
Approval was granted July 18, 1956, and the transfer was consummated on August 27, 1956. The licensee 
of WFE is now WFE, Inc., which is wholly owned by WAVE, Inc. 





& 


from which the Commission hoped to arrive at uniform policies and 
standards which could be applied to the various requests for deinter- 
mixture which had been filed with it. Comments were filed on May 17, 
1955, and reply comments on May 31,1955. WTVW, in its oppositions 
to the various WFIE-WEHT pleadings and its comments, pointed out the 
vital public interest in retaining Channels 7 and 9 in Evansville and Hat- 


field, respectively. 


On October 17, 1955, Premier and Ohio Valley requested that 
the Commission stay the Channels 7 and 9 adjudicatory proceedings un- 
til resolution of the then-existing Evansville rulemaking proceeding. On 
November 7, 1955, Premier and Ohio Valley requested leave to inter- 
vene in the Channels 7 and 9 cases and consolidation of those cases with 


the rulemaking proceeding. 


On November 10,1955, the Commission terminated the five rule- 
making proceedings and dismissed all pending selective deintermixture 
petitions: (13 RR 1511). On the same day, it instituted a new rule- 
making proceeding (Docket No. 11532) to explore the possible revision of 
the Table of Assignments on a nationwide basis rather than on an indivic- 


ual community-to-community basis, such as was involved in the requests 


for deintermixture. The Commission indicated that it would consider a < 
wide variety of proposals in this proceeding, for example, the use of » 
directional antennas (almost non-existent in television) and reduction of sa 
mileage separation requirements for the purpose of "squeezing in" addi- ‘ 
tional VHF assignments. It also rejected, on the merits, the principle i 
of selective deintermixture in favor of a nationwide approach. “a! 
On December 27,1955, the Commission issued a Final Decision * 
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in the Channel 7 proceeding granting WTVW's application and denying the 
application of the other remaining applicant. On the same day, the 


i A "selective deintermixture petition” was one which argued the desirability of deleting VHF channels 
from a particular community in order to protect UHF stations in that community, Such petitions attempted 
to induce the Commission to delete channels that in most instances were tied up in comparative hearings, 
which fact had enabled the UHF stations to get a substantial headstart on prospective VHF competitors. 
Evansville, Madison, Peoria, Hartford, Corpus Christi, Fresno, and Miami were among the markets for 
which selective deintermixture was requested. 
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Commission denied the requests of Premier and Ohio Valley for stay of 
the Channel 7 grant until resolution of the question whether Channel 7 
would be deleted. The Commission found that the public interest would 
be served by the granting of Channel 7: 


",... The sole effect of granting petitioners’ requests 

for relief would be to further delay the bringing of additional 

television service to the citizens of Evansville and Hatfield, 

Indiana and the surrounding areas. This we consider not to 

be in the public interest." (13 RR 369, 373) 

On January 4, 1956, Premier and Ohio Valley appealed to this 
Court (Cases No. 13056, 13057) challenging: (1) the Commission's action 
of November 10, 1955, denying their deintermixture petitions; (2) the grant 
on December 27, 1955, of a construction permit to WITVW;; and (3) the 
Commission's denial on the same day of their requests for stay or inter- 
vention. WTVW intervened to defend the Commission's orders. These 
appeals were consolidated with similar appeals relating to Corpus Christi, 
Texas, and Madison, Wisconsin. On June 7,1956, the Court denied the 
appeals of the UHF operators and affirmed all of the Commission's orders. 
Coastal Bend Television Co. v. Federal Communications Commission, 
231 F.2d 498 (1956). 


On June 26, 1956, the Commission released its Report and Order 
concluding Docket No. 11532 (13 RR 1571). The Commission proposed two 
approaches to reallocation of television channels: (1) A long-range ap- 
proach looking towards the possibility of moving all television, or tele- 
vision in a particular part of the country, to the UHF band. It indicated 
that adoption of this proposal would depend on whether UHF transmitting 
and receiving equipment could, in the future, be sufficiently improved to 
warrant the loss to the public of the technically superior VHF form of tele- 
vision service, and it called for an industry research and development 
program designed to improve the efficiency of UHF receiving and trans- 
mitting equipment. (2) An interim proposal of deleting UHF channels in 
certain markets and adding VHF channels to others as part of the objec- 
tive of "improving the opportunities for effective competition among a 
greater number of stations.'' Thirteen individual rulemaking proceedings 
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were instituted in accordance with that objective. 


The following is a list of the cities from which the Commission 
proposed to delete commercial VHF channels and the disposition which 
the Commission proposed of the deleted channels in its several notices 
of proposed rulemaking: 


(a) Evansville, Indiana--Channel 7 to be converted into 
an educational reservation at Evansville, Indiana (Docket No. 
11757); (b) Springfield, Ilinois--channel to be reassigned to 
St. Louis, Missouri; (c) Hartford, Connecticut--channel to be 
reassigned to Providence, Rhode Island; (d) Peoria, Illinois-- 
channel to be reassigned to Rock Island, Illinois; (e) Vail 
Mills, New York (Albany-Schenectady-Troy area)--channel 
to be deleted outright and not reassigned elsewhere; (f) New 
Orleans, Louisiana--channel to be reassigned to Mobile, 
Alabama; (g) Madison, Wisconsin--channel to be converted 
into an educational reservation; (h) Elmira, New York-- 
channel to be deleted outright and not reassigned elsewhere; 
and (i) Fresno, California--channel to be reassigned to Santa 
Barbara, California. 


Seven of the foregoing nine communities which the Commission proposed 
to deprive of VHF channels were ones in which the VHF channels to be 
deleted had for years been tied up in comparative hearings, so that UHF 
Stations had become entrenched in those markets. In the remaining two, 
Vail Mills and Elmira, the VHF assignments to be deleted had been recent 
assignments and virtually no adjudicatory processing had taken place. In 
four additional rulemaking proceedings instituted on June 26, 1956, the 
Commission proposed the addition of a commercial VHF in each of the 
following four markets: Norfolk, Virginia; Charleston, South Carolina; 
Duluth, Minnesota; and Miami, Florida. These four cases did not in- 
volve depriving a community of a commercial VHF assignment, as did 
the other nine. 


In July 1956, petitions were filed with the Commission requesting 
that Channel 7, Evansville, be reassigned to Louisville, Kentucky, with 


the transmitter to be located at Big Spring, Kentucky, some 40 miles 
— 


Louisville, Kentucky, is approximately 100 miles east of Evansville. It has two television stations, 
WAVE-TV and WHAS-TV, both of which are pre-freeze VHF stations. WAVE, Inc., owns WFE. 
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southwest of Louisville. (The placement of the transmitter about 40 
miles from Louisville would be required because of the Commission's 
Rules as to mileage separations between stations operating on the same 
channel. ) On October 22, 1956, the Commission released a Memorandum 
Opinion and Order stating that the proposal to shift Channel 7 from 
Evansville to Louisville should be considered in the Evansville rule- 
making proceeding along with its own proposal to convert Channel 7 to 
an educational reservation at Evansville.; No reference was made therein 
to Channel 9, Hatfield. From June 26,1956, through December 3, 1956, 
the day comments were due in the 13 rule making cases, the Commission 
at no time indicated that the Evansville deintermixture proceeding in- 
volved Channel 9, Hatfield, and no private party filed a petition request- 
ing that the proceeding be enlarged to cover Channel 9. 


On December 3, 1956, WTVW filed comments addressed to the 
proposals to reserve Channel 7 for education and the alternative proposal 
to reassign it to Louisville. WFIE and WEHT filed joint comments sup- 
porting the Commission's proposal to reserve Channel 7 for educational 
use. They further urged that Channel 9, Hatfield, be reserved for edu- 
cational use in the Hatfield, Indiana-Owensboro, Kentucky, area. The 


applicants for Channel 9 did not file any comments. 


On December 28, 1956, WTVW filed reply comments (R. 712-736), 
devoting eight pages to pointing out why a plan to delete Channel 9 could 
not properly be considered within the proceeding in view of the notice 
requirements of Section 4 of the Administrative Procedure Act. The 
Channel 9 applicants on that same day filed a "Motion to Strike Com- 
ments Related to Channel 9 at Hatfield, Indiana" on the same grounds 
(R. 474-6). 


On March 1, 1957, the Commission released its Report and Order 
in Docket No. 11757 (R. 755-770), from which appeal is herein taken, con- 
cluding that the public interest, convenience, and necessity would be 
served by (1) deleting Channel 7 from Evansville, Indiana, and reassign- 
ing it to Louisville, Kentucky (with the transmitter to be located some 40 
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miles away), and (2) deleting Channel 9 from Hatfield, Indiana, and re- 
assigning it to Evansville as an educational reservation. The Commis- 
sion in that Report and Order actually deleted Channel 9 from Hatfield 


and reassigned it to Evansville as an educational reservation. 


While concluding that the public interest would be served by de- 
leting Channel 7 from Evansville and reassigning it to Louisville, the 
Commission did not actually delete Channel 7 from Evansville, recog- 
nizing that WTVW is entitled, under Section 316 of the Communications E 
Act, to an evidentiary hearing before its permit can be modified. The 
Commission thereupon in that same Report and Order directed a show 
cause order against WITVW which required it to file a response stating 
whether it desired a hearing and setting forth in detail the reasons why 
it believed its authorization should not be modified to specify Channel 31 
in lieu of Channel 7. 


On or about March 1, 1957, the Commission released decisions 
in the other proceedings instituted on June 26,1956. It has reached the 
following decisions with respect to the other cities in which it proposed 
to delete VHF channels: (a) Springfield--It adopted its June 26 proposal 
(15 RR 1525). (b) Hartford--It rejected its June 26 proposal and allowed 
the one VHF assigned to Hartford to remain (15 RR 1540i). (c) Peoria-- 
It adopted its June 26 proposal (15 RR 1550c). (d) Albany--On March 1 it 
adopted its June 26 proposal to delete Channel 10 from Vail Mills. It 
also concluded that Channel 6, on which WRGB, licensed to General 
Electric Company, is operating, should be deleted and reassigned to 
Syracuse, New York, and, as in the case of WTVW, it directed a show 
cause order against General Electric (15 RR 1501). Thereafter, it re- 
versed its decision to make the Albany area all-UHF and has assigned 
additional VHF channels there (15 RR 1514a). (e) New Orleans--It re- 
jected its June 26 proposal, and, instead, added additional VHF assign- 
ments to that area (15 RR 1603). (f) Madison--It rejected its June 26 pro- 
posal and allowed the one VHF assigned to Madison to remain (15 RR 
1563). (g) Elmira--It adopted its June 26 proposal (15 RR 1515). (h) 
Fresno--It approved its June 26 proposal but since there is an outstanding 








9 


permittee on the VHF channel, it served a show cause order on that per- 
mittee (15 RR 1586i.). However, petitions for reconsideration filed in 
March 1957, and as yet undecided, have postponed the final determina- 
tion in that case, so it is not known whether the show cause hearing will 
be held. 


On March 29, 1957, WTVW petitioned for reconsideration. The 
applicants for Channel 9, Hatfield, filed joint appeals from the March 1 
Report and Order. On June 24, 1957, the Commission released a Memo- 
randum Opinion and Order denying WTVW's petition for reconsideration, 
WTVW thereafter filed its appeals, challenging both the deletion of Chan- 
nel 9 and the show cause order relating to Channel 7. The Channel 9 appli- 
cants filed additional appeals encompassing the June 24 Memorandum 
Opinion and Order. 


The Commission filed a motion to dismiss WTVW's appeals. On 
August 16, 1957, by order of this Court, WTVW's appeals were dismissed 
"insofar as Evansville Television, Inc., has appealed. . . from the 
order of the. . . Commission. . . directing it to show cause. . .", 
and further ordered that "insofar as Evansville Television, Inc. , appeals 
and petitions for review of the action. . .deleting Channel 9 from Hat- 
field. . .these cases. . .are. . .consolidated for hearing with [the 
appeals of the Channel 9 applicants ]. 


WTVW responded to the show cause order on August 14, 1957. 
The taking of testimony began in the show cause hearing on February 3, 
1958. Although only the final action deleting Channel 9 is before this 
Court, the reasons for deleting Channel 9 are interwoven with considera- 
tions of Channel 7 and, therefore, reference is necessarily made herein 
to Channel 7. 


STATUTES INVOLVED 


Pertinent statutory provisions are set forth in the Appendix 
hereto. 


10 


STATEMENT OF POINTS 


1. The Commission violated Section 4 of the Administrative Pro- 
cedure Act in failing to give notice that the proceeding involved Channel 
9, Hatfield. 


2. The deletion of Channel 9 and all reasons therefor are invalid 
since they are based on the premise that Channel 7 would also be deleted, 
but the Commission could not know until the conclusion of a subsequent 


proceeding whether Channel 7 could be deleted. 


3. The deletion of Channel 9 is not supported by evidence, vio- 
lates Sections 1 and 307(b) of the Communications Act, and was effected 


under an unlawful standard. 


4. The Commission's orders are inconsistent with other orders 


in Similar proceedings. 


SUMMARY OF ARGUMENT 

The Commission did not give notice that this proceeding con- 
cerned Channel 9, Hatfield. Private parties proposed the deletion of 
Channel 9 in their comments. However, since a formal rulemaking pro- 
ceeding had been held in 1955 involving both Channel 7, Evansville, and 
Channel 9, Hatfield, the Commission's reference to only Channel 7 in its 
notice instituting this proceeding appeared to be a rejection by the Com- 
mission of any intention of considering Channel 9 in this proceeding. 
Moreover, the Commission could not lawfully rely on private parties to 
give notice as to Channel 9 since it had limited this proceeding to Chan- 


nel 7 considerations in its notice of proposed rule making. 


The Commission deleted Channel 9 because Channel 7 was also to 
be deleted. However, the Commission could not know until the conclusion 
of an adjudicatory hearing now in progress whether Channel 7 could be 


deleted. Hence, all of its reasoning as to white areas and the competi- 
tive effects of deleting both Channels 7 and 2-is null and void. The en- 
tire decision is a nullity. 
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WTVW showed that 71, 429 persons, who now receive its signal, 
would lose all television service if Channels 7 and 9 were deleted. This 
was the only reliable figure in the record. The Commission's failure to 
give decisional significance to WTVW's white area showing was an evas- 
ion of its responsibility under Sections 1 and 307(b) of the Communica- 
tions Act to provide all persons in the United States with television ser- 
vice. 

The Commission's decision that deleting Channels 7 and 9 would 
"improve the opportunities for effective competition among a greater 
number of stations" in the Evansville area was contrary to the facts in 
the Evansville market, where effective competition now exists, and was 
based on "experience" in other markets which the Commission capriciously 
failed to define. The quoted objective has no clear meaning, and is in- 
valid as an aliocations standard. It involves consideration of competitive 
effects and hence is contrary to the principle that broadcasting is a field 
of free competition. If competitive effects in particular markets are to 
be considered, adjudication is the appropriate forum in view of the many 
disputable matters that enter into such a consideration. The Commission 
capriciously applied factors from case to case in the deintermixture de- 


cisions on an irrational basis. 


ARGUMENT 


I. The deletion of Channel 9 was unlawful because the 
Commission failed to give notice that Channel 9 was 
involved in the proceeding. 


Channel 9 was deleted from Hatfield, Indiana, and reassigned to 
Evansville, Indiana, as an educational channel without observance by the 
Commission of the procedural alepuarce contained in Section 4 of the 
Administrative Procedure Act and without the Commission’ s having 
given notice to the Channel 9 applicants or WTVW that the Commission 


might concern itself in the proceeding with the said Channel 9. 


1 Act of June 11, 1956, C. 324, 60 Stat. 238, 5U.S.C.A. 1003, 
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Section 4(a) of the APA is as follows: 


(a) Notice--General notice of proposed rule making 
shall be published in the Federal Register (unless all per- 
sons subject thereto are named and either personally served 
or otherwise have actual notice thereof in acco mance with 
law) and shall include (1) a statement of the time, place, 
and nature of public rule making proceedings; (2) reference 
to the authority under which the rule is proposed; and (3) 
either the terms or substance of the proposed rule or a 
description of the subjects and issues involved. .." 


Strict compliance by the Commission with the letter of Section 4 is com- 
puisory. As the Court of Appeals for the Ninth Circuit stated in Hotch v. 
United States, 212 F.2d 280, 283 (1954): 


"While the Administrative Procedure Act and the 

Federal Register Act are set up in terms of making in- 

formation available to the public, the Acts are more than 

mere recording statutes whose function is solely to give 

constructive notice to persons who do not have actual notice 

of certain agency rules. [footnote omitted] The Acts set 

up the procedure which must be followed in order for 

agency rulings to be given the force of law. Unless the 

prescribed procedures are complied with, the agency (or 

administrative) rule has not been legally issued, and conse- 
quently it is ineffective." 

Section 4(@@) removes the necessity of publishing a notice of pro- 
posed rule making if certain conditions are met, but it does not eliminate 
the necessity of having one. However, at no time did the Commission 
ever issue a notice of proposed rule making or any other statement an- 
nouncing that it might delete Channel 9 in this proceeding. The final 
Report and Order of March 1, 1957, was the first time the Commission 


announced that this proceeding concerned Channel 9. 


The Commission, however, identifies the June 26, 1956 Notice of 
Proposed Rule making that instituted Docket No. 11757 and the Report and 
Order of the same day terminating Docket No. 11532 as the notice re- 
quired by Section 4 of the APA (par. 28) maa |: argues that these documents 


gave notice that it was concerned in this proceeding with "'area"deinter- 


Citations herein such as "(par. 28)" are to paragraphs in the March 1, 1957 Report and Order. 
Where paragraphs in June 24 Memorandum Opinion and Order are referred to, citations such as “(par. 28, 
June 24)” are used. 
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mixture and that "Evansville and Hatfield, being only about 21 miles 
apart, are in the same general area" (par.28). Did the Commission, in 
fact, give notice that this proceeding was concerned with "area" deinter- 


mixture? 


It did not. In the June 26 Report and Order concluding Docket No. 
11532, it used a conglomeration of phrases, using at times the word 
"community" alone and at times the words "community or area.'"' When 
it deleted Channel 9, the Commission said: 


", , .Since the need for area deintermixture was 
treated at some length in the Report and Order [of June 
26,1956], all parties were on notice that the instant pro- 
ceeding as well as the other deintermixture proceedings, 
concern the need for and advisability of area deinter- 
mixture.'' (emphasis in original) (par. 2 





However, in the June 26, 1956 Report and Order the Commission said: 


", . .the object of the proceeding [Docket No. 11532] 
. . . was to reach a decision as to the basic lines on which 
it would be in the public interest to revise the nationwide 
television system, and thus provide a basis for determining 
the specific reassignments which could usefully be made in 
individual communities in conformity with the nationwide 
policies adopted herein. "' (emphasis supplied) (13 RR, at 
p. 1573) 


And also: 


", . .Because of the widely varying circumstances in 
individual markets and the numerous factors which bear on 
the choice of techniques in any individual community or area, 
it is not possible to formulate rigid criteria whose perfunctory 
application to individual cases will automatically indicate the 
course which would best serve the public interest in each com- 
munity during the interim period." (emphasis supplied) (13 
RR, at p. 1582) 


Thus, the June 26, 1956 Report and Order concluding Docket No. 11532 
used different terms which cannot legitimately be regarded as putting 
anyone on notice of anything. Nor did the June 26 Notice of Proposed 
Rule Making instituting Docket No. 11757 give notice that this proceed- 
ing was concerned with "area" deintermixture. When it deleted Chan- 


nel 9, the Commission said: 
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". | . Our June 26, 1956 Notice of Proposed Rule Making 
stated that the instant proceeding is being conducted in fur- 
therance of our program for improving the opportunities 
for effective competition among a greater number of sta- 
tions in specific areas, which program was enunciated in 
the June 26, 1956 Report and Order in the general television 
allocations proceeding (Docket No. 11532). " (Emphasis 
supplied) (par. 28) 


However, in the Notice of Proposed Rule Making instituting this pro- 





ceeding, the Commission said: 


"The Commission today adopted a Report and Order 
. outlining a long-range program designed to improve 
the television allocation structure and at the same time 
specifying the bases on which it would consider channel 
changes in the interim with the view to improving the 
immediate television situation in individual communities." 
(emphasis supplied) (R. 1) 


And it then proceeded to propose that Channel 7, Evansville, be reser- 
ved for education, without any mention of Channel 9 or Hatfield, thereby 
putting everyone on notice that this proceeding was limited to the deletion 
of a VHF channel in the individual community of Evansville and was not 





concerned with a VHF channel in an individual community 21 miles away. 








The Commission's claim that notice was given that this proceeding con- 





cerned "area" deintermixture is a distortion of statements in the record 





and is in direct conflict with the language in the June 26 Notice of Pro- 


posed Rule Making. ’ 
During the first half of 1955, the Commission conducted a rule ‘ 
making proceeding (Docket No. 11334), in which it announced specifically v 
in its Notice of Proposed Rule Making released March 31, 1955, that it : 
would consider therein the proposal to delete both Channel 7, Evansville, «:. 
and Channel 9, Hatfield (reproduced in the Appendix hereto). In the first « 
< 


part of that Notice the Commission discussed the request of WFIE and 
WERT “that the educational reservation in Evansville be shifted from 
UHF Channel 56 to VHF Channel 7. . . and that VHF Channel 9 be de- | 
leted from Hatfield, Indiana.'' The Commission requested comments 

directed to the deletion of both Channels 7 and 9 and listed seven matters 

to which the comments should be directed, e.g.:'"(a) Grade A and Grade B 
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contours of the stations presently operating in Evansville, as well as 
the proposed Grade A and Grade B contours of the VHF applicants for 
Channel 7 in Evansville and Channel 9 in Hatfield." 


Docket No. 11334 was terminated on November 10, 1955, on which 
date the Commission instituted the nationwide rule making proceeding. 
In that proceeding, WFIE and WEHT filed comments in which they again 
requested the deletion of both Channels 7 and 9. On June 26, 1956, the 
Commission terminated Docket No. 11532, and issued the Notice of Pro- 
posed Rule Making, which began the instant proceeding. In that Notice, 
(1) the Commission referred to "community" deintermixture, (2) listed 
only Evansville in the caption, (3) proposed to reserve Channel 7 for 
educational use in Evansville, and (4) listed only channel assignments 
in the city of Evansville. WTVW, knowing that WEHT and WFIE had, 
since February 4, 1954, filed multitudinous pleadings with the Commis- 
sion requesting the deletion of both Channels 7 and 9, concluded that this 





was community deintermixture involving the deletion of a VHF channel 
in Evansville only and that the Commission was specifically rejecting 


any consideration of Channel 9 in this proceeding. 


Nor is the type of "notice" allegedly given in compliance with 
the requirement that it include a statement of "either the terms or sub- 
stance of the proposed rule or a description of the subjects and issues 
involved."" The "notice" allegedly given, of course, did not state "the 
terms or substance of the proposed rule" with respect to Channel 9. 
With respect to the alternative requirement of stating "a description of 
the subjects and issues involved," the ''Attorney General's Manual on the 
Administrative Procedure Act" (1947) gives a useful guide to the mean- 
ing of that alternative: 


", . . Where able to do so, an agency may state the pro- 
posed rule itself or the substance of the rule in the notice 
required by Section 4(a). On the other hand, the agency, 

if it desires, may issue a more general ‘description of the 
subjects and issues involved’. It is suggested that each 
agency consider the desirability of using the latter method 
if publication of a proposed rule in full would unduly burden 
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the Federal Register or would in fact be less informative 
to the public. In such a case, the agency may inform in- 
terested persons that copies of the proposed rule may be 
obtained from the agency upon request--this, of course, 
in addition to the ‘description of the subjects and issues 
involved’ in the Federal Register. Where there is a 'des- 
cription of the subjects and issues involved’, the notice 
should be sufficiently informative to assure interested 
persons an opportunity to participate intelligently in the 
rule making process. Final Report, p. 108" (pp. 29-30 
of Manual). 


The Manual thus points out that a "description of the subjects and issues 
involved"' may be contained in the notice required by Section 4(a), rather 
than a statement of the rule itself or the substance of the rule, if the 
publication of a proposed rule in full would unduly burden the Federal 
Register or would in fact be less informative to the public. Of course, 
the June 26 Notice of Proposed Rule Making would not have been en- 
cumbered if the Commission had advised interested parties that Channel 
9 was within the scope of this proceeding. It would have been lengthened 
by one paragraph, or less, if Channel 9 had been mentioned. Moreover, 
the Manual advises that where a "description of the subjects and issues 
involved" is contained in the notice, the actual proposed rule should be 
made available for public inspection by the agency upon request. This 
obviously was never done. Furthermore, where there is a "description 
of the subjects and issues involved," the Manual says that the notice 
should be sufficiently informative to assure interested persons an op- 
portunity to participate intelligently in the rulemaking process. The 
ambiguous nature of the June 26Report and Order--whether community 
or area deintermixture--and the specific language of the June 26 Notice 
of Proposed Rule Making that the Commission was interested in com- 


munity diintermixture and naming only Channel 7, Evansville, precluded 


interested parties from participating intelligently. WTVW, relying on 
the terms of the Notice of Proposed Rule Making, in its original Com- 
ments filed December 3, 1956, directed itself only to Channel 7 consi- 
derations since no mention had ever been made prior to that date in this 


proceeding of Channel 9. And WTVW devoted eight pages of its Reply 
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Comments, filed December 28, 1956, to pointing out why a yan to delete 
Channel 9 was not properly within this proceeding. 


WTVW's December 3 comments consisted of 47 pages of text 
plus exhibits, one of which is an Engineering Statement with 7 pages of 
text and 6 contour maps. Comprehensive calculations of white and grey 
areas were made for the purpose of the comments and were based on the 
deletion of Channel 7 only. Virtually all of such work and analyses 
turned out to be wasted. The textual part.of the comments contains argu- 
ments which are oriented towards the effect of deletion of Channel 7 only 
and such arguments would not have been made or would have been made 
in substantially different form if WTVW had had notice that this proceed- 
ing involved both Channels 7 and 9. The contents of WTVW's comments, 
as well as logic, demonstrate that the comments would have been sub- 
stantially different if WIVW had known that the Commission was consi- 
dering the deletion of both VHF channels in the area rather than just the 
one held by WTVW. That the Channel 9 applicants, who also were vitally 
interested parties, were not afforded an opportunity to participate intelli- 
gently in the rulemaking process is apparent from the fact that they did 
not file original comments, believing that Channel 9 was not within this 
proceeding, and on December 28, 1956, filed only a "Motion to Strike 
the Reply Comments of WFIE and WEHT", stating therein that considera- 
tion of Channel 9 by the Commission would violate Section 4 of the APA 


and not answering the WFIE-WEHT comments on the merits. 


The Commission's reasoning that the required notice was given 
is based, first, on the alleged notice as to "area" deintermixture (a 
fallacious contention, as demonstrated above); and secondly, on the as- 
sertion that the WFIE-WEHT comments filed December 3, 1956, re- 
quested deletion of Channel 9 and all interested parties, in fact, have 
read these comments (par.28). In its June 24 Memorandum Opinion and 
Order, the Commission expanded on this latter assertion and stated the 
following alleged "principle" of law: 
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"It is well established that the Commission is not con- 
fined to the adoption of amendments as specifically pro- 
posed in Notices of Proposed Rule Making but may also 
consider, and where it finds it appropriate, adopt counter- 
proposals falling within the general scope of the rule mak- 
ing proceeding." (par. 3, June 24) 


Even assuming arguendo, the correctness of this alleged principle of 
law, the proposal made by WFIE and WEHT that Channel 9, Hatfield, be 
deleted as a commercial assignment plainly did not "fall within the gen- 
eral scope of the rule making proceeding."" As shown above, the Notice 
of Proposed Rule Making that defined the scope of this proceeding limited 
the proceeding to community deintermixture, hence, Evansville. Hat- 


field, 21 miles from Evansville, is not in the Evansville community. 


However, itis doubtful that the alleged principle of law is cor- 
rect, for the following reasons: (a) The meaning of the phrase "counter- 
proposals falling within the general scope of the rule making proceeding" 
is too obscure to guide private parties. The Commission has never de- 
fined the phrase. Let ius suppose that the Commission issues a notice of 
proposed rule making inviting comments on a plan to delete Channel 8 
from city A and to reassign it to city B. Which of the following would be 
a counterproposal within the general scope of the proceeding: a proposal 
to reassign the channel to city C instead of city B; one to delete Channel 
> as well as Channel 8 from city A; one proposing the assignment of 
Channel 12 to city B and supporting the shifting of Channel 8 to city B, 
so that city B can have three VHF services? There are thus all sorts 
of gradations of new proposals that might be suggested in comments and 
it is inevitable that doubt would arise as to whether a particular counter- 
propoSal actually fell within the general scope of a proceeding. Persons 
finding out about a counterproposal would have to guess whether or not 
they were required to file: 


; Assuming that the Commission may adopt counterproposals "falling within the general scope of a 


proceeding, “ it would seem logical that a person who would be affected by an alleged “counterproposal” 
and who did not believe that it fell within the scope of the proceeding could protect his interests by 
merely filing a statement that he did not believe that the counterproposal was properly within the proceed- 
ing. The Channel 9 applicants in their Motion to Strike and WTVW in its Reply Comments did that, 


A 


er. 
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(b) Furthermore, there is no Commission procedure for making 
known to the public the proposals contained in comments filed in a rule 
making proceeding. Nor is there any requirement that persons who 
might be affected by counterproposals be served with comments. If 
the Commission did have the power to adopt proposals made for the 
first time in someone's comments, then persons who are interested in 
such proposals might never know of them and, would thereby be de- 
prived of even the opportunity to file reply comments. For example, 
suppose the proposal that Channel 8 be shifted to city C rather than 
city B were a counterproposal within the scope of the proceeding. A 
VHF operator in city C, who would be affected if a new VHF channel 
were assigned to his city, might never find out about the counterpro- 
posal, there being no requirement that he be served with the comments 
and no public notice having been given of the nature of the counterproposal. 
He would find himself facing a prospective competitor although he never 


had an opportunity to comment on the new assignment. 


(c) The Commission assumes that it has no responsibility itself 
to put the public on notice of what is involved in a rulemaking proceed- 
ing, but may shift such burden to parties participating in the proceeding. 
Such a procedure destroys the right of a person affected by a new pro- 
posal to file original comments. He is limited to reply comments. On 
the other hand, the person who raised the new proposal is able to urge 
his proposal in his original comments and also in his reply. This is 
illegal and discriminatory. It is precisely what has happened here, the 
Channel 9 applicants and WTVW being caught in this procedural legerde- 
main. While the Channel 9 applicants did not file original comments and 
WTVW argued with respect to Channel 7 only, WFIE and WEHT were 
able to argue their contentions about deleting Channel 9 in both their 
original and reply comments. 


The procedure which the Commission believes is correct also 
negates the intendment of Section 4(b) of the APA. That subsection re- 
quires the agency to "afford interested persons an opportunity to 
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participate in the rule making through submission of written data." Under 
the procedure, an interested person may be deprived of an opportunity 
to participate if he does not find out about a counterproposal or guesses 
wrong as to whether it falls within the scope of the proceeding. Even if 
he does find out, he would have only one chance to argue against the pro- 
posal while the proponent has two; and the proponent would have ample 
time to prepare his arguments and engineering data while the newcomer 
would be limited to the much shorter period usually allowed for reply 
comments. Here over five months were allowed for the preparation of 
comments while 25 days were allowed for reply comments. While the 
Commission's alleged "well established" principle of law is undoubtedly 
incorrect, it is believed that the legality of the general principle need 
not be decided in this case, since as shown above, the plan to delete 
Channel 9, Hatfield, in fact, did not fall within the general scope of the 
proceeding. 


Where an agency allows private parties to define the scope of a 


rule making proceeding, it is dispensing with the procedure of publication 


of notice. Section 4(a) specifically states the circumstances under which 
publication can be dispensed with: (1) "all persons subject thereto are 
named", and (2) all persons subject thereto are "either personally ser- 
ved or otherwise have actual notice thereof in accordance with law." 
This means that the agency must name the persons subject to the rule 
making and give notice. This is apparent from the following statement 
in Hotch v. United States, 212 F. 2d 280, 282 (1954): 


"It will be noted that the only exception from the 
necessity of publication is where the persons subject 
to a particular rule are specifically named, and even 
then only if they are also either personally served or 
have actual notice. In the instant case, neither the 
Statute fixing closed periods, Title 48 USCA Sec. 234, 
nor the proposed regulations extending the statutory 
closed period. . . names the persons subject thereto. 
Therefore, the excepting clause to the requirement of 
publication in section 4(a) of the Administrative Pro- 
cedure Act as to persons with actual notice does not 
apply.'t (emphasis supplied) 
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Of course, here, the alleged notice came only from private parties. 


Moreover, the requirement of naming the Channel 9 applicants (two of 
the parties subject thereto) has not been met either by the Commission 
or by WFIE and WEHT. Although the words "Channel 9" appear in the 
WFIE-WEHT Comments, the names of the two Channel 9 applicants are 
nowhere stated. The fact that the Channel 9 applicants have never been 
named means that publication could not be dispensed with, but it was. 


During the month following the June 26 Notice of Proposed Rule 
Making, three persons filed petitions requesting that Channel 7, Evans- 
ville, be reassigned to Louisville. Mid-America Broadcasting Cor- 
poration called its pleading "Petition for Rule Making to Allocate Chan- 
nel 7 to Louisville, Kentucky; Counterproposal to the Commission's Pro- 
posal for Reservation of Channel 7 for Educational Use in Evansville; 
Request for Issuance of Order to Show Cause." If it were "well estab- 
lished" that the Commission can adopt counterproposals made for the 
first time in someone's comments, then Mid-America need merely 
have proposed that Channel 7 be shifted to Louisville in its comments 
in the rule making. Obviously, Mid-America had its doubts that such a 
procedure was lawful. By Memorandum Opinion and Order released 
October 22, 1956 (reproduced in the Appendix hereto), the Commission 
announced that those petitions ''may be properly considered as counter- 
proposals in the Evansville proceeding..."" That Memorandum Opinion 
and Order was an opportunity for the Commission to give notice that 
Channel 9 was within the proceeding, but nothing was said as to that 
channel. Over five months passed between June 26 and the deadline for 
filing comments and the Commission never through any notice or state- 


ment corrected or altered its Notice to encompass Channel 9. 


WTVW knew that decision in the rulemaking that its channel 
should be deleted would lead to a lengthy and costly adjudicatory hearing 
in which it would be fighting for its life. It filed lengthy comments ad- 
dressed to the plan to reserve Channel 7 for educational purposes and the 


alternative plan to shift the channel to Louisville. WTVW was misled 
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into doing a great quantity of work and spending a great deal of money 
in connection with the wrong proposal. Asitturned out, to WIVW's 
prejudice, it did not know the subject matter of the proceeding and there- 
fore was effectively deprived of its right to file comments on December 
3,1956. WTVW should have been afforded the opportunity, as was its 
UHF opponents, to file both comments and reply comments. 


WTVW saw that WEHT and WFIE in their comments proposed the 
deletion of both Channels 7 and 9 as commercial assignments in the 
Evansville area. WITVW urged in the first eight pages of its reply com- 
ments that Channel 9 was not within the proceeding, relying on Section 
4 of the APA.. WTVW then said: - 

"Without in any way waiving or abandoning the foregoing 


points, Evansville TV makes the following observations 
on the WFIE-WEHT pleading."" (R. 72D) 


WTVW believed that the Commission might construe the WFIE-WEHT 
comments as a petition for the issuance of a notice of proposed rule 


making, so it gave some consideration in its reply comments to the de- 
merits of the plan to delete both Channels 7 and 9 (R. 718-720). It had 
just filed lengthy comments at considerable expense and hoped that its 
reply, although relatively brief, would abort the issuance of a new notice 
of rule making. But it expected that if the arguments in its reply com- 
ments were not accepted by the Commission there would be a new notice 
of proposed rule making and it would have the opportunity thereafter to 
file comments and reply comments addressed to the new notice. It 
never expected and had no reason to expect that the Commission would, 
without further notice of proposed rule making, delete Channel 9. After 
all, the absence of any mention of Channel 9 in the June 26 Notice ap- 
peared to it to be a specific rejection of a plan to make the Evansville 
area all-UHF. When WTVW argued against the deletion of Channels 7 
and 9 in its petition for reconsideration, it was in the position of at- 
tempting to overcome a final decision that those channels should be de- 
leted. The requirements of Section 4 of the APA were clearly violated. 
There was no notice that Channel 9 was within this proceeding and the 
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deletion of that channel was unlawful. 


II. The Commission's deletion of Channel 9 to 
accomplish the goal of area deintermixture 
was unlawful since it could not be known until 
the conclusion of a subsequent adjudicatory 
hearing whether the other VHF channel in the 
area would be deleted. 

In the course of considering the need for area deintermixture the 
Commission discussed the white areas resulting from the deletion of 
both Channels 7 and9(Par.17), the prospective effect on WFIE and WEHT 
if two VHF's operated in the area (par. 20), and it concluded that the ob- 
jective of improving the opportunities for effective competition among 
a greater number of stations would be furthered by the deletion of both 
Channels 7 and 9 (par. 24). It said that the deletion of both channels 
"would promote the public interest, convenience and necessity" (par. 30), 
and that "The action we are taking will result in the Evansville ara be- 
coming an all-UHF market." (par.27). It thus decided to delete Chan- 
nel 9, not for reasons independent of Channel 7 considerations, but be- 
cause, in its view, there were reasons to justify the deletion of both 
channels, and it concluded that both should be deleted. 


However, Channel 7 is occupied by an operating station. WTVW 
received its permit for Channel 7 on December 27, 1955, and has been 
on the air since August 21,1956. Asa permittee, WTVW is entitled 
to an evidentiary hearing under Section 316 of the Communications Act 
(47 U.S.C. A. 316) before its permit can be modified. The Commission 
recognized this in its March 1, 1957 Report and Order, the last part of 
that document being a show cause order directed against WITVW pur- 
suant to Section 316 of the Act. Well in advance of the December 3, 1956 
deadline for comments, WTVW had indicated its intention of demanding 
such a hearing (R. 74-76). WTVW has demanded such a hearing, and it 
is now in progress. Section 316 makes clear that this must be a full 
and fair evidentiary hearing in which the burdens of proof and of pro- 


ceeding with the introduction of evidence are on the Commission. 
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National Broadcasting Co. v. Federal Communications Commission, 
319 U.S. 239, 63 S.Ct. 1035 (1943). In the hearing, many of the same 
subjects discussed in comments in the rule making--e.g., areas and 
populations that would lose all television service if the Evansville area 
became all-UHF, the technical inferiority of UHF as a television me- 
dium, the competitive television situation in the Evansville area, and 
the coverage of the Evansville stations--will be considered in the 
crucible of adjudication, with testimony under oath, the right of cross- 
examination, and due process rights. From a legal standpoint, the 
outcome of this adjudicatory hearing involving Channel 7 cannot be pre- 
dicted, and could not be predicted when the rule making was concluded. 
Yet, on March 1, 1957, when the Commission could not know if Channel 
7 would be deleted, it deleted Channel 9 for reasons relating solely to 
area deintermixture (the deletion of both Channels 7 and 9), and in order 
to accomplish area deintermixture. It was unlawful for the Commission 
to delete Channel 9 as part of the goal of area deintermixture when it 


could not be known until the conclusion of a subsequent adjudicatory hear- 


ing whether that goal could be accomplished. ! 


Iii. The Commission was arbitrary and capricious in its 
reasoning as to areas that would lose all television 
service and areas that would gain a first television 
service if deintermixture were accomplished. 


There occurs in the March 1 and June 24 decisions reasoning as 
to the areas and populations that would lose all television service and 
areas that would gain a first television service through the deletion of 
Channels 7 and 9 and the reassignment of Channel 7 to Louisville. Since 
the Commission could not know until the conclusion of the Section 316 
hearing now in progress whether or not it could, in fact, make the 
Evansville area all-UHF and reassign Channel 7 to Louisville, such 


1 Another way to'éxpréess this & thdrthe Cérihiésién in ‘esséhce said: '" We are deleting Channel 9 
because we Know that at the cohclisioa of the Section ‘916'adjadicatory hearirig we will delete Channel 
7." Bitt withthe adjudicatory hearing Hot having even yet'bégun' on March’ 1, 1957,’ it could not, ftom 
a legal Stahdpbint; ‘know ary‘soch thimg.. ‘7 Moe fra a at Cpe bog aay seal ioe, 
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reasoning is null and void. There are se forth below other reasons 
why the Commission's findings on this point are defective. 


One of the criteria to be applied in this proceeding was: "Whether 
significant numbers of people would lack service as a result of the elim- 
ination of the VHF channel.'' WTVW showed in its reply comments, 
using the methods for determining contours contained in the Commis- 
sion's own rules, that 79,621 persons would lose all television service 
if Channels 7 and 9 were deleted. WTVW made this count on the basis 
of existing television operations and applied-for VHF stations. In the 
March 1 Report and Order, the Commission misquoted WTVW and said 
that it had contended that 90, 713 persons would lose all television ser- 
vice. In its petition for reconsideration, WTVW suggested that since 
WFIE had just received permission to switch from Channel 62 to 14, 
even the originally correct figure of 79, 621 persons should be revised 
to 71,492 persons. WTVW consequently showed that 71, 429 persons 
would lose all television service if Channels 7 and 9 were deleted, based 
on existing operations and assuming the operation of applied-for VHF 
channels. Because the Commission's treatment of white area matters 
differs between the March 1 and June 24 decisions we will treat each in 


order. 


The Commission in its March 1 decision answered WITVW's 
showing as to white areas by first saying that since computations of the 
populations that might gain or lose service ''must of necessity be grounded 
on SO many variables and assumptions, including transmitter locations, 
heights and powers to be employed in the future and additional stations 
that might sign on the air, no precise computations can be made" (par. 
17). However, it added, "our careful analysis of all the information 
which is available on this record" has led us to the conclusion that if 
Channel 7 is shifted to Louisville and Channel 9 is reserved for educa- 
tion, the population that will lose its only service" will be substantially 
or completely offset by the population that will gain its only service 
from a Louisville operation on Channel 7"' (par.17). In essence, therefore, 
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the Commission said there is no need for us to make a specific deter- 
mination as to how many persons would lose all television service 
through deleting Channels 7 and 9, since such population would be off- 
set by the population that would gain its first service from a Channel 7, 
Louisville oserction. The Commission said that predictions for the loss 
of service through the deletion of Channels 7 and 9 varied from 23, 094 
to 90, 712 persons and that predictions for the population that would gain 
its first service varied from 56, 300 to 75,300, with the latter, in the 
Commission's view, offsetting the former. 


First, the Commission was capricious in reciting that estimates 
of the persons who would lose service vary from 23, 094 to 90, 712 per- 
sons. Recognition of the lower figure was absurd. That figure, tendered 
by Mid-America Broadcasting Corporation, was based on the assumption 
that authorized but not operating UHF stations in Princeton, Indiana, 


and Owensboro, Kentucky, were rendering service: 


(1) With respect to the Princeton UHF permit--WRAY-TV (Ch. 
52) left the air in July, 1954, and now, nearly four years later, still 
has not resumed operation. On March 5, 1955, in a letter to the Com- 
mission, the operator of the Princeton station referred to "economic 
reasons due to the poor market in Princeton, Indiana [population of 
7,673], and competition with VHF. . . .'' WEHT and WFIE had them- 
selves informed the Commission that WRAY-TV "operated in an area 
where strong VHF signals from Terre Haute, Bloomington and Indianap- 


olis were received.” WTVW did not go on the air until more than two 


years after WRAY-TV closed down, so it played no role in the demise 
of WRAY-TV. Consequently, even if Channels 7 and 9 were deleted, 

the competition from the Terre Haute, Bloomington, and Indianapolis 
stations would continue to present insuperable obstacles to the reactiva- 
tion of WRAY-TV. Moreover, the WRAY-TV permittee filed no com- 
ments in this proceeding and has never agreed to go back on the air if 
Channels 7 and 9 were deleted. 


p. iii, Attachment 1 to WFIE-WEHT comments filed May 17, 1955, Docket No. 11334 
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(2) With respect to the Owensboro UHF permit--In 1956, WFIE 
(then on Channel 62) requested rule making to effect a switch of Channel 
62 and Channel 14 between Evansville and Owensboro and a correspond- 
ing exchange of channels between itself and the Owensboro UHF per- 
mittee (then holding Channel 14). This was accomplished in a Report 
and Order released December 21, 1956 (14 RR 1591). Effective as of 
January 30,1957, WFIE became the permittee of Channel 14, while the 
Owensboro UHF permittee was given Channel 62. The Owensboro UHF 
permittee did not build during the three years he held Channel 14, the 
best of all the UHF channels from the standpoint of coverage. In the 
Report and Order effecting the exchange of channels between WFIE and 
the Owensboro permittee, the Commission noted that: 

"Aircast [the Owensboro permittee] supports the 

proposal noting that many receivers in the Owensboro 

areas are not adapted to receive Channel 14 but can re- 

ceive Channel 62. Aircast submits that under the pro- 

posal it will be able to begin operation promptly and 


economically because of the assistance offered by peti- 
tioner [WFIE]."" (14 RR, at p. 1592) 


Despite his promise, the Owensboro permittee has not built. His per- 


mit for Channel 62 was cancelled on January 10, 1958 (over a year after 


the foregoing Report and Order) because of his failure to build. Belatedly 
he has submitted an application for a new construction permit, which is 
outstanding. Even if Channels 7 and 9 were deleted, he would have 
serious problems of direct competition from the Evansville UHF stations 
(Owensboro being 30 miles away), and of coverage of the eastern half of 
his service area by the Louisville VHF stations. The Louisville stations 
are received in Owensboro (Ex. No.3, p.8,WTVW's Comments). More- 
over, he has made no promise to build if Channels 7 and 9 are deleted. 
The Commission failed to consider WTVW's showing that the Princeton 
and Owensboro UHF permits could not logically be assumed to be opera- 
ting stations in any white area computation. It capriciously mentioned 
Mid-America's 23, 094 estimate as though it were a legitimate estimate. 


At the time the March 1 ‘decision was issued, the only white area 
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estimate in connection with the Evansville area that was entitled to 
weight was WIVW's estimate of 79, 621 (which the Commission thought 
was 90, 713 persons). All of those persons are presently served by 
WTVW. 


We next explore the propriety of the Commission offsetting the per- 
sons who would lose all service by the persons who would gain a first 
service through reassigning Channel 7 to Louisville. The Commission 
said that predictions as to the latter number of persons vary from 56, 300 
to 75,300. Prior to the March 1 decision these figures had never been pre- 
‘dictea. by anybody. Mid-America had shown areas (in terms of square 
miles), but the number of persons was the Commission's own compu- 
tation, presumably calculated by its staff on the basis of the areas sub- 
mitted by Mid-America. Furthermore, it was nonsense to call the 
figures 56, 300 and 75, 300 "varying predictions.'' They are internally 
consistent, being based on the different coverages proposed by two 
applicants for a VHF channel at Bowling Green, Kentucky. But any 
calculation as to what population would gain a first service from a 
Louisville Channel 7 operation was capricious since the Commission 
could not know what site would be used by such an operation. While a 
Channel 7 transmitter site cannot be closer than about 40 miles from 
Louisville, there are many places where a transmitter might be located.’ 


Furthermore, the Commission's attempt to equate areas that 
would lose existing service with areas that would gain a first service is 
illogical. It is more injurious to destroy a service to which people have 
become accustomed (WTVW) and to leave them with no service than it is 


beneficial to the public interest to give other people a first service. 


Mid-America, the proponent of the only site suggested in the rule making, and which was used by 
the Commission to compute the population that would gain a first service from a Channel] 7 at Louisville, 
has suggested a different site in the Section 316 hearing. | The Commission is using still a third site for 
purposes of its proof in the 316 hearing. Moreover, as pointed out previously, all reasoning as to the 
population that would gain a first service if Channel 7 were shifted to Louisville was anomalous since the 
Commission could not tell whether Channel 7 would ever get to Louisville. 
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Taking all service away from 71,429 persons would destroy, for each 
of the families included in that figure, its investment of approximately 
$200 in a television set. This cannot logically be offset by bringing a 


new service to some other people. 


Additionally, the Commission had never indicated in advance of 
its March 1 decision that this "compensating service" criterion would 
be used in this proceeding. Mid-America thought so little of the point 
that it did not even bother calculating populations but merely gave square 
mites. The Commission's use of this criterion was a violation of the 
notice requirements of Section 4 of the APA, as well as elemental stan- 
dards of fairness. Where the Commission was considering the destruc- 
tion of WTVW and the eradication of years of hearing of the Channel 9 
applicants, it was capricious for it to spring an unannounced criterion 
on parties who stood to lose a great deal if the proceeding were resolved 
adversely to them. 


Furthermore, the Commission had clearly indicated in its Re- 
port and Order in Docket No. 11532 that the first exploration in deinter- 
mixture proceedings such as the instant one would be whether deletion 
of a VHF channel would be beneficial to that community. The second 
exploration would be whether the deleted channel might be reassigned 
elsewhere where it would help the competitive situation. The second 
exploration, however, was not to be reached unless the first was 
answered in the affirmative. This and similar deintermixture proceed- 
ings were not ones to determine the comparative needs of two communi- 
ties for a VHF channel, but involved a two-step transaction where the 
needs of the second community would come into play only if the local 
circumstances in the first community justified the deletion of a VHF 
channel. Had the Commission acted otherwise, it would have been de- 
leting the VHF channels as though they were available for initial assign- 
ment, rather than what they were--channels that had been validly as- 
Signed to particular communities and fought for in comparative hearings 
that stretched over years. Of course, the fact that Channel 7 is an 
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existing service to the Evansville area demanded an initial determina- 
tion as to the Evansville area before any consideration of the Louisville 
area. In offsetting the persons in the Evansville area who would lose 
service by the persons in the Louisville area who would gain service, 
the Commission capriciously changed the ground rules in the proceed- 
ing. 


In WTVW's petition for reconsideration of the March I deci- 
sion it showed that the Commission's figures as to the number of per- 
sons who would allegedly gain a first service if Channel 7 were shifted 
to Louisville were flatly wrong. WTVW proved, and this was not chal- 
lenged in the oppositions to WTVW's petition for reconsideration or by 
the Commission in its June 24 decision, that the figures of 75,300 and 
56,300 should have been 58,372 and 18,568, respectively, assuming 
operation of a Channel 7 transmitter at the site suggested by Mid- 
America. Thus, WI'VW showed that if Channels 7 and 9 were deleted 
and Channel 7 was reassigned to Louisville, 71,429 persons would be 
deprived of all service and 58,372 persons or 18,568 persons (depending 
on which Bowling Green application was granted) would gain a first ser- 
vice. WTVW also argued the unlawfulness in the use of the ''compen- 
sating service" criterion. It further pointed out that if the pending 
application of WHAS-TV, Louisville, for a tall tower were granted, the 
alleged white areas that would gain a first service from a Channel 7, 
Louisville, operation would not exist. Whether the Commission real- 
ized that the corrected figures put forward by WITVW with respect to 
the Louisville area did not "offset" the 71,429 figure in the Evansville 
area, or whether it realized its legal error in using the criterion, can- 
not be determined, but there is no mention of the compensating service 
criterion in the June 24 decision. WTVW believes that the Commission 


recognized its own error in having used that criterion, but since there 


is doubt it has been discussed here. It is an example of the caprice 
that pervades the March 1 and June 24 decisions. 
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In the June 24 decision, the Commission merely said: 


"Nor are we able to agree that Evansville Television's 
estimate that over 70, 000 persons would lose their only tele- 
vision service as a result of our proposed action provides a 
further basis for a reversal of our action in this proceeding. 
Apart from consideration which could appropriately be raised 
concerning the accuracy of the figure, it is clear that the 
mere reactivation of a UHF station at Princeton and which 
has been constructed there andfor a time was on the air, 
would eliminate most of the white area that would result 
from a deintermixture of the Evansville area." (par. 6, 

June 24) 


These statements also were capricious. First, the WRAY-TV permittee 


made no promises that he would go back on the air if Channels 7 and 9 


were deleted. Any prediction that he might would be unreasonable.! 
But the strange thing here is that the Commission rejected WTVW's 
showing of a white area of over 70, 000 persons by referring to WRAY-TV, 
without even attempting to predict (as unreasonable as it might have 
been) that it would go back on the air if Channels 7 and 9 were deleted. 
The Commission said merely that "if'' WRAY-TV were reactivated, 
most of the white area would be eliminated. Of course, if WKLO-TV, 
Channel 21, Louisville, which has been constructed there and for a time 
was on the air, were reactivated, Louisville would have three operating 
commercial stations. If the application of WHAS-TV, Louisville, for a 
tall tower were granted, WHAS-TV would be serving all of the persons 
in the Louisville area who are involved in the "compensating service" 
criterion. The Commission did not indulge in "ifs" such as these, 
which would defeat some of its own findings, but it did use an "if" to 
defeat WTVW's showing as to white areas. It is manifestly capricious 
for the Commission to deprive more than 70, 000 persons of their only 
existing television service with a casual comment that "if"' a station 
went back on the air they would have service. To do so is also a vio- 
lation of the Commission's duty under Section 1 of the Communications 
Act (47 U.S.C. A. 152) of "making available to all people of the United 


States, an efficient, nationwide, radio service." 


te 


The Commission's failure in the Madison Deintermixture Case, 15 RR 1563, to afford any decisional 
significance to the promises by the Madison UHF operators to restore all lost service is an indication that 
it regards the possibility of restoration of lost service, even where promises are made, as too speculative 
for consideration. 
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While the Commission has carelessly used the word "accuracy" 
in the foregoing quotation, it really means that WITVW's assumptions 
in making white area calculations may not have been valid. (This we 
deny,; WTVW did not assume the operation of phantom UHF sta- 
tions). There is in the foregoing quotation and in the March 1 decision 
(par. 17) disparagement of WTVW's white area population figures and a 
failure of the Commission to make a specific finding as to the number 
of persons who would lose all service if Channels 7 and 9 were deleted. 
In view of the Commission's responsibility of making service available 
to all people of the United States and its responsibility under Section 
307(b) of the Act (47 U.S.C. 307(b)), of distributing frequencies and 
power to provide a fair, efficient, and equitable distribution of service, 
there was a duty on the Commission to make a specific finding as to the 
number of persons who would be deprived of all television service if 
Channels 7 and 9 were deleted. Furthermore, it had to do so herein 
since loss of service was one of the criteria the Commission announced 
would govern this proceeding. If the Commission thought that WTVW's 
figures were not based on proper assumptions, as apparently it did, 
it was required either to make the population count itself on the basis of 
assumptions which it regarded as reasonable (and to inform participants 
of these assumptions) or to announce the assumptions which it regarded 
as reasonable and ask private parties to make the calculations. Such 
duty was not fulfilled by remarks that white area population compu- 
tations are "grounded on so many variables and assumptions. . . [that] 
no precise computations can be made";'predictions vary"; and "apart 
from considerations which may appropriately be raised concerning the 
accuracy of the figure."" The Commission declines to institute rule 
making proceedings and adopts and rejects changes in the Table of 
Assignments on the basis of findings which it makes as to white areas, 


but it capriciously failed to do so here. 
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In the Madison Deintermixture Case, 15 RR 1563, 1567, the Com- 
mission did make a finding that a particular white area estimate should 
be recognized as valid: "It is our judgment that the white area would 
more nearly approximate the calculations of WISC-TV." It went on to 
decide that the VHF channel occupied by WISC-TV should not be deleted, 
in part, because of the white areas that would be created. In that case 
the two Madison UHF operators specifically proposed to improve facil- 
ities and to install translators and/or satellite stations to make up all 


loss of service resulting from the deletion of the VHF channel. | In both 


the Madison and Evansville cases, white area considerations were in- 
volved. In Madison, the Commission's approach was to decide which 
white area estimate should be accorded validity, but in Evansville, the 
Commission simply disparaged the accuracy of WTVW's figure, without 
stating why it was "inaccurate" (par.6, June 24). In Madison, the Com- 
mission's approach was to fail to give decisional weight to the pledge of 
the UHF operators to make up for the loss of service, but in Evansville, 
the Commission's approach was to give decisional weight to a specula- 
tive possibility that the Princeton UHF permittee, who was never con- 
sulted and who made no commitment in this respect, might go back on 
the air. If a specific finding as to white areas is to be made in Madison, 
where deintermixture was rejected, a specific finding should have been 
made here where deintermixture was adopted. If pledges to restore lost 
service were of no decisional significance in Madison, then a fortiori 

a non-existent pledge (by the Princeton operator) to restore lost service 


could not be of significance. 


1 ‘The Evansville UHF stations have never promised to make up for the loss of service to the 71,429 
persons in the white area, notwithstanding the implication to the contrary in paragraph 15 of the March 1 
decision, | WTVW brought the error in paragraph 15 to the attention of the Commission in paragraph 45 
of its petition for reconsideration (R, 814-815). In any event, fortunately, the Commission did not use 
that particular error in refuting WTVW's white area showing. In the March 1 decision the Commission's 
refutation of WTVW's white area showing was the statement about “inprecision” and the application of 
the “compensating service” criterion; in the June 24 decision the refutation was the disparagement of the 
“accuracy” of WTVW's figure and the comment that "if" WRAY-TV were reactivated, most of the white 
area would be eliminated. 
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The Commission's reasoning as to white areas was, therefore, 


capricious, irrational, and violative of its statutory duties. 


IV. The Commission unlawfully relied on its experience 
in other markets in predicting the effect of VHF 
operation on the UHF stations in the Evansville 
market. 


There also occurs in the March 1 and June 24 decisions reason- 
ing as to the improvement of the competitive situation in the Evansville 
area through removing Channels 7 and 9 as commercial assignments. 
Since the Commission could not know until the conclusion of the Section 
316 hearing now in progress whether or not it could make the Evansville 
area all-UHF, such reasoning is null and void. There are set forth 
below other reasons why the Commission's findings on this matter are 


defective. 


The Commission's decision that Channels 7 and 9 should be de- 
leted rests almost entirely on explanations why the Evansville area 
would not be harmed if it lost the two VHF assignments. Thus, the Com- 
mission reasoned that the terrain is satisfactory for UHF propagation; 
most of the sets are equipped for UHF; two UHF stations are now operat- 
ing in the area; the population losing service would be offset by the 
population gaining service (par. 23). The only affirmative advantage 
that it found would accrue to the Evansville area through deletion of the 
VHF channels was that this deletion would "improve the opportunities 
for effective competition among a greater number of stations in the 
area.'’ This finding is, in turn, based on predictions as to the effect of 
VHF operation on UHF competitors. The Commission's findings on this 
matter are, in essence, as follows: 


“Our experience in other markets has demonstrated 
that the continuance of a single VHF station in a UHF mar- 
ket such as Evansville generally seriously affects the ability 
of the UHF stations to render service; while the advent of a 
second VHF station in such a market frequently spells the 
demise of all or most of the UHF service in the area. 
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[T]he failure of UHF would mean that Evansville 
would be forced to depend upon a single VHF station 
for local service and would receive only two tele- 
vision services [Channel 7, Evansville, and Chan- 
nel 9, Hatfield]. (par. 20) 


WFIE began operation on November 15, 1953, and WEHT began 
operation on September 27, 1953. WTVW did not begin until almost 
three years later, that is, on August 21,:1956. The UHF stations have 
achieved virtually 100% UHF set saturation in their service areas. No 
service from a station in another city is received within 30 miles of the 
city of Evansville. WFIE and WEHT have never encountered the prob- 
lem which has confronted many UHF stations of entering an area in which 
a large number of VHF only sets had been sold and of trying to stimulate 
conversion to VHF. WEHT was affiliated with CBS before WIVW com- 
menced operations and it has continued to be affiliated with that network. 
WFIE had the NBC affiliation and still has it. WTIVW has been able to 
secure only the less desirable and less lucrative ABC affiliation. The 
practical businessmen who run the two major networks are thus of the 
view that the Evansville UHF stations are able to compete effectively 
against WTVW, notwithstanding WT VW's greater coverage. WFIE 
and WEHT are profitable and have been profitable for a great period of 
time. On the other hand, WTVW has sustained severe operating losses 
(R. 358-362, 802). The foregoing facts were undisputed. The record, 
therefore, shows that UHF and VHF are effectively competing. Nothing 
in the Evansville market itself indicates that the continued operation of 
WTVW would injure the UHF's. The Commission, however, decided 
that the Evansville UHF’s would be crippled or destroyed. 


It relied solely on "our experience in other markets " in pre- 
dicting the competitive effects of VHF on the Evansville UHF's. At no 
point in its decision did it weigh into its reasoning the undisputed facts 
of the Evansville market. Whatever conclusions it may have reached 
after a discussion and consideration of the specific facts of the Evansville 
market, it was nevertheless incumbenton it to discuss and consider those 


facts. In failing to do so it violated criterion 5: "Whether, taking into 





36 


account all the local circumstances, the elimination of a VHF channel 
would be consistent with the objective of improving the opportunities for 
effective competition among a greater number of stations."" (emphasis 
supplied) It did not take into account all or any of the local circum- 
stances. This was also a violation of Section 4(b) of the APA which re- 
quires the Commission to consider all relevant matters presented ina 
rulemaking proceeding. 


In its March 1 decision, the Commission thus in a secret, closeted 
way relied on its alleged ''experience."' WTVW then in its petition for 
reconsideration set forth a complete list and discussion of every UHF 
failure and explained why none of them could be considered as a guide to 
events in the Evansville market. Assuming arguendo that the Commis- 
sion was justified in relying on its "experience" in the March 1 order, 
after WI VW had distinguished every single market where there had been 
a UHF failure in its petition for reconsideration, it surely was incum- 
bent on the Commission to name, in its June 24 decision, at least one 
market from which it had formulated the "experience" which it applied, 
but it did not (par. 7, June 24). Its failure to do so may fairly be char- 
acterized as arbitrary. 


Since June 24, 1957, the Commission has in another proceeding 
used against WTVW the fact that effective competition already exists in 
the Evansville market between the UHF and VHF stations. This oc- 
curred in a Memorandum Opinion and Order released October 22, 1957, 
in which the Commission dismissed a protest by WTVW to a grant of an 
application by WEHT to change its principal city identification from 
Henderson, Kentucky, to Evansville, Indiana (15 RR 861). The Commis- 
sion said, in part: 

", . . Here, WEHT has always rendered a competitive 

service to Evansville and the Evansville area; it has, 

Since it commenced operation, been the CBS outlet in 

the area; and the grants in question do not change the 


coverage, programming, main studio or affiliation of 
the station. It is highly significant that WEHT, the 
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"Henderson' station has a higher rate card than WIT'VW, 
the 'Evansville' station. 2/ Obviously, the higher rate 
card of WEHT indicates its acceptance by advertisers 
as an area (including Evansville) station--and specifi- 
cally as the CBS affiliate for the Evansville area...... 

"2/ Television Factbook, No. 24 (1957), p. 125." 
(emphasis in original) (15 RR, at p. 864) 





This is the first official recognition by the Commission that effective 
competition exists in the Evansville market. The foregoing quotation 

is also significant because it recognizes that WT VW has no competitive 
edge over its competitors, but, rather, that the reverse is true. Having 
admitted that effective competition already exists, it was arbitrary for 
the Commission to take action designed to improve the opportunities for 
effective competition. If this is not so, it was at least arbitrary for the 
Commission not to discuss and consider this in a decision where it was 
supposed to take into consideration "all of the local factors." It is also 
to be noted that while the Commission insists that differences between 
communities do not preclude taking into consideration experience” 
gained elsewhere (par. 7, June 24), it also insists that the differences 
in the communities justify its application of different criteria and its 
reaching of different results in the several deintermixture cases (par. 5, 
June 24). It is capriciously talking out of both sides of its mouth. 


V. The Commission has no statutory authority to delete 
a channel for the purpose of "improving the opportuni- 
ties for effective competition among a greater number 
of stations." 


Intermixture of VHF and UHF channels was a basic peeerte of 
the Sixth Report and Order. The Commission expected that intermixing 
UHF and VHF channels would be a stimulus to the manufacture of all- 
channel receivers and that the expected general use of all-channel receivers 
would enable UHF stations to compete effectively with VHF throughout the 
nation. On June 26, 1956, however, the Commission concluded, as this 
Court has recognized, that ''the intermixture of UHF and VHF channels 
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was, on a nation-wide basis, a failure'' (Jacksonville Journal Co. v. 
Federal Communications Commission, 101 App. D.C. _, 246 F. 2d 
699, 700 (1957) ), and that it had impeded the growth of a nationwide 
competitive television system. To correct this situation the Commission 
decided to replace the nationwide principle of intermixture with another 
principle--that is, it would delete VHF channels (thereby rendering a 
community all-UHF) or add a VHF channel to a community if doing so 
would "improve the opportunities for effective competition among a 
greater number of stations.'' This new principle was allegedly to be 
applied on a nationwide basis, that is, to all proposals for amending 

the Table of Assignments, but, as appears from Commission decisions 
under the new principle (e.g., Columbia, South Carolina, 15 RR 1682 
(2957); Jacksonville, Florida, 15 RR 1732 (1957) ), the Commission may 
conclude that the new objective would be better served with respect to 
any particular market by adhering to an intermixed situation in that 
market. There is, therefore, the anomalous situation that intermixture, 
a nationwide principle, was applied uniformly so that all markets were 
intermixed; whereas the nationwide principle that replaces it does not 
necessarily result in deintermixture in any particular market. 


The new principle has the status of a rule. In virtually all rule- 
making petitions filed with the Commission since June 26, 1956, the 
proponents of rulemaking changes urge that their proposal would be in 
furtherance of that objective. The Commission in rulemaking decisions 
almost always specifically decides whether the proposal would be con- 
sistent with that objective, e.g., Columbia, South Carolina, supra; 
Jacksonville, Florida, supra. The objective has achieved the im- 
portance of Sections 307(b) and 303(g) of the Act as an allocations 
principle. It is the "interim" objective, which is to guide all rulemaking 

Some communities were assigned only UHF channels, but this was because there were not sufficient 
Gila, te Ggtinal Whit eas punted au He auton teat alivaadins wou gosoREN 
power and antenna height. The Commission expected and wanted VHF penetration into UHF service 


areas since this would be an inducement to the manufacture of all-channel receivers, The whole nation 
was intermixed insofar as engineering considerations permitted in the Sixth Report, 
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changes until such time as the Commission may decide, as a result of 
the studies of the Television Allocations Study Organization, that tele- 
vision assignments in all or a substantial part of the country should be 
» in the UHF band. Since such a decision may never be reached, the 
alleged "interim" objective is, for all practical purposes, a permanent 
rule. 


This rule appeared suddenly on June 26, 1956, in the Report and 
Order concluding Docket No. 11532. There was no advance notice that 
> such a rule would be adopted and the Commission has never invited com- 
ments on such a rule. True, WTVW and many other persons have 
urged that the rule is unsatisfactory or unworkable or unlawful, but they 
have been placed in the position of disputing the rule after it was promul- 
gated. The "Attorney General's Manual" on the APA states (p. 13) that 
. Section 4, except for Section 4(d), "is applicable only to substantive rules, 

i.e.,, rules issued pursuant to statutory authority to implement statu- 
* tory policy, as by fixing rates or defining standards."' This is a sub- 
stantive rule designed to implement statutory policy and to be used as a 
guide for action by the agency and by private parties. The notice pro- 
cedures of Section 4 were applicable, but were not followed. 


Moreover, the objective is ambiguous. It is not clear whether the 
basic purpose is to assure effective competition or to assure more sta- 
tions in a community or whether accomplishing the first is supposed to 
assure that the second will occur. The principle of mixing VHF and UHF 
assignments in a community had a clear meaning, but the new principle 
does not. The Commission, however, says that the objective is "of pro- 

; viding more service to the public.""§ Jacksonville, Florida, 15 RR 1732, 

* 1735 (1957). But the Albany Deintermixture Case, 15 RR 1501, 1511 


(1957) belies this. As of March1, 1957, the following stations were in 
‘ operation in that market: WRGB (Channel 6); WCDA, WCDB, WCDC 


(Channels 41, 29, and 19, the latter two stations being satellites of WCDA); 
and WTRI (Channel 35). The Channel 10, Vail Mills, allocation was a 





{/ 


Ld 
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paper allocation as to which virtually no adjudicatory processing had 
taken place. The Commission on March 1 concluded that Channels 6 

and 10 should be deleted. It issued a show cause order on WRGB pur- 
suant to Section 316. The area was thus to become all-UHF. However, 
on June 24, 1957, the Commission reversed itself and issued a further 
notice of proposed rule making proposing to leave Channels 6 and 10 in 
that area and to add Channel13. This plan was adopted on September 9, 
1957 (15 RR 1514a), and in the order adopting the plan the Commission 
gave WCDA and WTRI, the UHF stations, authority to operate temporarily 
on the VHF channels pending the outcome of comparative hearings for the 
channeis. This terminated forever UHF operation in the Albany market. 
There are no more VHF assignments available for the area, so that the 
area is limited to three stations. In the Commission's March 1 reasoning, 
deletion of Channels 6 and 10 would have enabled any number of stations, 
limited only by what the traffic would bear, to get started on the many 
UHF channels. This was stated to be in furtherance of the objective. 
However, on September 9, the Commission consciously and intentionally 
limited perpetually the number of stations in that market to three. This 
was exactly the same number as the number of stations already in exis- 
tence, an exchange ad ie made of three stations (three VHF's) for three 
stations (one VHF for two UHF's). It is tantamount to intellectual dis- 
honesty for the Commission to say, when it adopted the all-VHF proposal, 
that that plan "will provide the public with the most assurance of receiving 
multiple television service" (15 RR, at p. 1514h), when it had found ear- 
lier that "By eliminating Channel 10 at Vail Mills, the continued exis- 
tence of the present services in the area at least can be reasonably as- 
sured." (15 RR, at p. 1511). That is, to justify adoption of the all-VHF 
proposal it indicated that that proposal was necessary to assure continu- 
ation of multiple services, although it had shortly before concluded that 
all it had to do to assure continuation of three services was to delete the 
paper allocation of Channel 10. Having exchanged three for three in the 


Albany market and having limited perpetually the market to three, 
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whereas under its own reasoning, deleting the VHF's would have created 
a "what the traffic will bear" allocation, it further smacks of intellectual 
dishonesty for the Commission to say to this Court: 


"The Commission, in taking action. . . to reallocate 
specific channels to provide a larger number of VHF 
channels, or UHF channels only, in individual com- 
munities or looking towards possible removal of all 
television to the UHF, is not purporting to determine 
or limit the number of stations which can compete for 
business and audience in a market. On the contrary, 
the objective is to enhance the possibilities that as 
many stations may operate as possible without the 
artificial limitations which might be imposed by 
differences in types of channel." (p. 52, Commis- 
sion's Brief, Carroll Broadcasting Company v. 
Federal Communications Commission, Case No. 14, 104) 





It is, therefore, submitted that the objective lacks any clear meaning, 

and hence may not be used as a rulemaking standard. M. Kraus & Bros. 
v. United States, 327 U.S. 614, 72S. Ct. 329 (1946); Sentner v. Colarelli, 
145 F. Supp. 569 (1956). 


Let us accept, arguendo, the assertion in the Carroll case that the 
objective is designed to enhance the possibilities that as many stations 
as possible may operate. The objective is not specifically written into 
the Communications Act. The question then arises whether it may be a 
reasonable extension of a specific standard contained in the Act. The 
Act contains three basic allocations standards, in Sections 1, 303(g), 
and 307(b). Section 307(b) requires the Commission to make a fair, ef- 
ficient, and equitable distribution of radio service to the several states 
and communities. Section 1 imposes on the Commission the duty of de- 
vising through its rulemaking authority the basis upon which all people 
of the United States may receive service. C. J. Community Services, 
Inc. v. Federal Communications Commission, App. D.C. _s, 
246 F. 2d 660 (1957). The Commission has said: "While it is true the 
Commission has always regarded local outlets for public self-expression 


as an important public interest consideration, the concept of service to 
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needy population groups is of far greater public interest."' Basin TV 
Co., 13 RR 392, 404 (1956). In view of these statements and in view of 
Priority No. 1 of the Sixth Report and Order -- ''To provide at least one 
television service to all parts of the United States" -- it can fairly be 
stated that the primary allocations duty imposed on the Commission, 

and one which it recognized prior to the deintermixture decisions, was 
to assure that all persons in the country would receive service. Yet 
when the new objective is applied to justify the conversion of a community 
to all-UHF by deleting VHF assignments it necessarily causes a loss of 
service. As Commissioner Doerfer pointed out, VHF "has, generally, 
a coverage of two times the area of a UHF signal", and where this is not 
true then the competitive facilities are equitable without deintermixture. 
Fresno Deintermixture Case, 15 RR 1586i, 1600 (dissenting statement). 
The deletion of a VHF channel in these cases trades the certainty that the 
VHF is providing or will provide service to some persons who would 
otherwise be without service for the doubtful prospect that somebody 

will make up the lost service. Here, 71,429 persons now receiving 
service would lose all service from the deletion of Channels 7 and 9. If 
the application of the objective did not violate Sections 1 and 307(b) in the 


other deintermixture cases, it surely did so here. 


Furthermore, the Commission realized in the Sixth Report that 
communities of substantial size have outlying areas with which they 


enjoy bonds of common interest and it, therefore, followed a standard of 
assigning, insofar as possible, VHF channels to the larger communities. 
This standard is as valid today as it was in 1952. It was impliedly ap- 
proved by the Court in Logansport Broadcasting Corp. v. Federal Com- 
munications Commission, 93 App. D.C. 342, 210 F. 2d 24 (1954), asa 
valid interpretation of the Commission's statutory authority. The effect 
of the decisions where the VHF channel was deleted is to continue the 
applicability of that standard to every city in the country except for the 
few cities where VHF has been deleted, an arbitrary and discriminatory 
situation. 
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VHF channels are admittedly superior to UHF from the stand- 
points of coverage and reception. In the Report and Order concluding 
Docket No. 11532, the Commission referred to". . . performance 
deficienaies of UHF transmitting and receiving equipment during the 
initial 4-year period of the utilization of UHF for television broadcast- 
ing. . ."; and". . . limitations which have been experienced to date 
in the power of UHF transmitters and in the sensitivity and selectivity 
of UHF receivers." (13 RR 1573, 1574). The former Chairman of the 
Commission has referred to the "frank admission of many UHF propon- 
ents that the medium, at this stage of development of the technology, is 
generally far inferior to VHF." (R. 356). The Commission was in- 
strumental in establishing the Television Allocations Study Organization, 
whose purpose is to determine whether UHF transmission and reception 


can be brought to a par with VHF.”. Under such circumstances, it is 


unfair to a community to deprive it of its share of the superior VHF 
channels. Here it was unfair to Evansville and to Hatfield for the Com- 
mission to conclude that these communities should lose their VHF chan- 
nels and it was contrary to Section 307(b). 


The third allocations standard in the Act is found in Section 303(g) 
in which the Commission is directed to "encourage the larger and more 
effective use of radio in the public interest.'' Until UHF transmission 
and reception is brought on a par to VHF, creating a chance for the 
use of more UHF channels would not seem to be consistent with the ob- 
jective of encouraging a more "effective'' use of radio. Moreover, the 
deintermixture decisions do not encourage the larger and more effective 
use of the UHF band. Each of the markets selected for loss of VHF 
channels is one where virtually 100% UHF-set saturation exists, and 
deleting the VHF channels would thus not be a stimulus to increased 
1° ‘The statement that “Evansville Television's claim that the Commission erred in concluding that 
UHF is unable to render a satisfactory service does not, in our opinion, conform with the established 


facts of UHF transmission and reception , . . " (par. 6, June 24) is contrary to the Commission's own 
statements and to common knowledge in the industry. 
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manufacture and circulation of UHF equipment. Moreover, the Com- 
mission's actions in Miami (15 RR 1638a), Norfolk (15 RR 1630), and 
Albany (15 RR 1514a) are directly contrary to any notion that the Com- 
mission desires to encourage the larger and more effective use of UHF. 
It has intentionally killed UHF stations in those markets. It thus cannot 
reasonably be contended that the objective is in furtherance of the power 
to "encourage the larger and more effective use of radio." 


Intermixture has failed on a nationwide basis, but not in the mar- 
kets that are being deintermixed. The Commission, however, has not 
attempted to solve the problem on a nationwide basis, but on an ad hoc 
selective basis through the application of an objective whose meaning is 
ambiguous. Conceivably, in recognition of the general failure of inter- 
mixture, the Commission might move all television or television in a 
substantial part of the country to the UHF band. But we submit that it 
lacks the power to deprive some VHF applicants and permittees of channels 
they have struggled for in comparative hearings, some unfortunate per- 
sons of all television service in order to assign a channel to a city that 
already has VHF channels, and some cities of their share of the superior 
VHF channels and of the ability to make contact with outlying areas with 
which they have bonds of common interest. 


It would also seem that the objective is illegal in that it implicitly 
involves consideration of the competitive effects of one station on 
another, and, therefore, is contrary to the principle that broadcasting 
is a field of free competition. Federal Communications Commission v. 
Sanders Bros. Radio Station, 309 U.S. 470, 60S. Ct. 6% (1940). In 
Southeastern Enterprises, Inc., 13 RR 139 (1957), the Commission dis- 
claimed all power to qonsider the effects of competition in the field of 


broadcasting. The Southeastern principle has been applied to television, 
e.g., in Midland Empire Broadcasting Co., 14 RR 201 (1957), where a 
station on Channel 2, Billings, Montana, protested a grant of Channel 8 
in the same city, and the Commission refused to consider competitive 
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effects. If the Commission lacks the legal authority to consider the ef- 
fects of competition, it had no power to do so here, and the objective of 
this proceeding, in which such a consideration is implicit, is necessarily 
invalid. 


WTVW argued in its petition for reconsideration that the Commis- 
sion's consideration of competitive effects ran afoul of Southeastern. 
The Commission's answer was essentially that here there is involved "ser- 
vice on two separate broadcast bands" and that "this factor, which is an 
essential ingredient of the deintermixture problem, furnishes the requisite 
basis for our decision to make channel reassignments. . ."" (par. 8, 
June 24). Its reference to "two separate broadcast bands" ignores its 
own finding that the service areas of the Evansville UHF stations are 
nearly 100% UHF receiver saturated (par. 10), as well as the specific 
facts of the Evansville situation which show that the UHF stations are 
competing effectively. In Evansville there is only "one band." The in- 
stant situation is analogous to one where the station is operating with 
1 kw power (WTVW) and the other stations in the community, which do 
not have comparable coverage (WFIE and WEHT), ask the Commission to 
force the 1 kw station to reduce its power to 250 w so that they can more 
effectively compete. The Commission would summarily deny such a re- 
quest, and there was no factual or legal basis for it to make a distinction 


here. 


The Southeastern principle is before this Court in Carroll Broad- 


casting Company v. Federal Communications Commission, Case No. 14,104.. 
Even if the Southeastern principle should be held unlawful or if the Court 
should believe that in television allocations competitive effects may be 


considered, it would nevertheless appear that the Commission's method 

of considering the competitive effects was unlawful. Whether or not one 
television station may have an adverse economic effect on the ability of 
another station to render service in the public interest involves considera- 


tion of many factors, such as, the revenues of existing stations, the cost 
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to the stations of public service programming, the number of station em- - 
ployees and their salaries, the amount of business they derive from 
national, regional and local advertisers, the amount of money they de- 
rive through network affiliations, the potential revenues to stations in 
the market from national, regional and local advertisers, and the rate of 
market growth in the past and future. In the Southeastern case the Com- 
mission itself made a long list of items that would have to be considered 
in predicting competitive effects (13 RR, at pp. 150-151). Where, as 
here, the UHF stations do not deny their profitability but still insist that 
VHF operation will cripple or kill them, it would seem necessary that an 
opportunity be provided for their financial records to be subpoenaed. 
Furthermore, where the agency relies on its experience in other markets, 
a clearly disputable matter, and one which WTVW did dispute, it would 
seem that an effective way should be provided by which the agency would 
show in advance of a decision what markets it is talking about and an 
opportunity be provided for rebutting such material. I.C.C. v. Louis- 
ville & Nashville R.R., 227 U.S. 88, 33S. Ct. 185, 57 L. Ed. 431 
(1913). Adjudication is the appropriate procedure for such exploration. 
Under this new objective, these proceedings really involve adjudication 
of disputed facts as to the possibilities of survival of specific stations in 
specific markets. These proceedings were not such as were contem- 
plated by the Sixth Report, since intermixture has been abandoned for 
consideration of the question of "effective competition", which involves 
the handling of disputable economic data that should be tested in the 
crucible of adjudication. See Borden's Farm Products, Inc. v. Bald- 
win, 293 U.S. 194, 55S. Ct. 187 (1934). 


VI. The decisions here are inconsistent with decisions 
in other deintermixture cases. 


The Commission's answer to WIVW's argument that the decision 
here was inconsistent with other deintermixture decisions was that the 


different factual situation in each market warranted the application of 
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different criteria and the reaching of different results (par. 5, June 24). 
The relative facts between different communities are never identical, 
but the Commission's rulemaking power cannot be so broad as to enable 
it to pick factors to apply from case to case, or to take a single statutory 
Standard and apply it inconsistently from case to case. 


In the Evansville decision, continued operation of WTVW is to 
cripple the UHF's, and the advent of a station on Channel 9 is to kill the 
UHF's (par. 20). In Hartford, however, the possibility of the death of 
7 UHF stations in the Connecticut River Valley area from the combined 
effect of WNHC-TV (Channel 8), New Haven, and the prospective Chan- 
nel 3 station at Hartford at no point enters into the decision. In Madison, 
the Commission is similarly nowhere concerned with the possible de- 
struction of the UHF's as a result of continued operation of the Channel 3 
Station. If the possible destruction of seven UHF stations is not to be 
regarded as a reason for deleting a channel, then it is unfair and dis- 


criminatory to regard the possible (and unlikely ) destruction of two 


UHF's asareason for deleting a channel. 


In Madison one of the reasons for not reassigning Channel 3 to 
Rockford is that the Rockford station would straddle both Rockford and 
Madison and consequently "Madison would not be effectively deintermixed." 
(15 RR 1563, 1569). This is also true in Evansville since the Channel 7 
station assigned to Louisville would be required to use a tower so tall to 
place a signal of the required intensity over Louisville that no matter 
what specific site were selected, that station would provide service at 
least to the eastern doorstep of the City of Evansville and many sites 
would give service to Evansville itself (R. 8372). 

The Channel 7 station would thus continue to compete with WFIE 
and WEHT. The Commission considered only the effect of reception in 
the UHF service areas of VHF service provided to the periphery of the 
Evansville trade area (par. 20). That service does not penetrate closer 
than 30 miles of the City of Evansville. The Commission failed to con- 
sider the effect of penetration by a Louisville Channel 7 station right to 
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Evansville itself, notwithstanding WIVW's urging that it do so. If the 
fact that Madison would not be effectively deintermixed by reassigning 
Channel 3 to Rockford was to be a bar to deintermixture in Madison, 
then it was arbitrary and discriminatory for the Commission to ignore 
the same problem here. 


In the Hartford case the conclusion that the channel cannot be ef- 
fectively used in the Providence area is the essential reason for leaving 
the channel in Hartford. In the Evansville case, Channel 7, if shifted 
to the Louisville area, could not be used effectively since, as shown, 
the station would continue to compete against the Evansville UHF'’s. 
Nor could Channel 9 be used effectively, since it would not be used at 
all, there being abundant material in the record that educational groups 
in the area have no plans to construct an educational station (R. 374-5). 


Section 307(b) is in shambles as a result of the deintermixture de- 
cisions. In Hartford, the conclusion that Section 307(b) would be served 
in rejecting deintermixture is based on white area considerations and on 
a comparison of the populations of Hartford and Providence’ (15 RR 
1540i, 1546). In Madison, the conclusion that Section 307(b) is served 
in rejecting deintermixture is based on the assertion that ''the Madison 
area with its rougher terrain has the greater need for the longer range 
propagation afforded by a VHF station. . . .""(15 RR 1563, 1569). In 
the Evansville case, Section 307(b) is found to be served because there is 
a likelihood of more local outlets in Evansville and Louisville by making 
the former all-UHF and adding a VHF to the other (par. 24). In the El- 
mira case, Section 307(b) is found to be served in adopting deintermixture 
because of the likelihood of more local outlets in the community losing 
the channel without regard to whether the channel can be used elsewhere 
(15 RR 1515, 1523). Thus, Section 307(b) means loss of service where 
deintermixture is rejected (as in Hartford) and considerations of a greater 
number of local stations where deintermixture is adopted (as in Peoria 


1 Hartford and Providence have comparable populations. Peoria, however, is significantly larger 
than Rock Island. Yet, in the Peoria case, where deintermixture was adopted, the Commission speci- 
fically rejected the headcount approach that it had used in the Hartford case (15 RR 1550c, 1560). 
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and Evansville). Yet, in all cases, the Commission recites that it lacks 
an effective way to decide the extent of white areas. The conclusion is 
warranted that each of the deintermixture cases was decided on reasons 


which do not appear in the decisions. 


CONCLUSION 


It has been shown that the deletion of Channel 9 was irrational, 
based on matters without support in the record, and in violation of the 
Commission's statutory duties. The action should be reversed. 


Respectfully submitted, 


Vincent B. Welch 
Harold E. Mott 
Edward P. Morgan 
Robert N. Green 


WELCH, MOTT & MORGAN 

710 Fourteenth Street, N.W. 
Washington 5, D. C. 
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APPENDIX 


STATUTES INVOLVED 


Communications Act of 1934, As Amended 


Act of June 19, 1934, c. 652, Sec. 1 et seq., 48 Stat. 1064, U.S. 
C.A., Title 47, Sections 151 et seq. 

Section 1 (as amended, 50 Stat. 189, 47 USCA 151) 

Sec. 1. For the purpose of regulating interstate and 

foreign commerce in communication by wire and radio so as to make 
available, so far as possible, to all the people of the United States a rapid, 
efficient, nationwide, and world-wide wire and radio communication ser- 
vice with adequate facilities at reasonable charges, for the purpose of 
the national defense, for the purpose of promoting safety of life and 
property through the use of wire and radio communication, and for the 
purpose of securing a more effective execution of this policy by centraliz- 
ing authority heretofore granted by law to several agencies and by granting 
additional authority with respect to interstate and foreign commerce in 
wire and radio communication, there is hereby created a commission to 
.be known as the ''Federal Communications Commission, "' which shall be 
constituted as hereinafter provided, and which shall execute and enforce 





the provisions of this Act. 
Section 303(g) (as amended, 50 Stat. 190, 191, 47 USCA 303(g)) 
Sec. 303(g). Study new uses for radio, provide for experi- 


mental uses of frequencies, and generally encourage the larger and more 





effective use of radio in the public interest;.. . 
Section 307(b) (as amended 49 Stat. 1475, 66 Stat. 714, 47 USCA 
307(b)) 

See. 307(b). In considering applications for licenses, and 
modifications and renewals thereof, when and insofar as there is demand 
for the same, the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and equitable distribution 


of radio service to each of the same. 





Az 
Section 316 (as added 66 Stat. 717, 47 USCA 316) 

Sec. 316(a). Any station license or construction permit may 
be modified by the Commission either for a limited time or for the dura- 
tion of the term thereof, if in the judgment of the Commission such ac- 
tion will promote the public interest, convenience, and necessity, or the 
provisions of this Act or of any treaty ratified by the United States will 
be more fully complied with. No such order of modification shall become 
final until the holder of the license or permit shall have been notified in 
writing of the proposed action and the grounds and reasons therefor, and 
shall have been given reasonable opportunity, in no event less than thirty 
days, to show cause by public hearing, if requested, why such order of 
modification should not issue: PROVIDED, That where safety of life or 
property is involved, the Commission may by order provide for a shorter 
period of notice. 

(b). In any case where a hearing is conducted pursuant to 
the provisions of this section, both the burden of proceeding with the in- 
troduction of evidence and the burden of proof shall be upon the Commis- 
sion. 

Administrative Procedure Act 


Act of June 11, 1956, c. 324, 60 Stat. 237, 5 USCA 1001-1011. 
Section 4 (60 Stat. 238, 5 USCA 1003) 

Sec. 4(a). Notice. - General notice of proposed rule making 
shall be published in the Federal Register (unless all persons subject 
thereto are named and either personally served or otherwise have actual 
notice thereof in accordance with law) and shall include (1) a statement of 


the time, place, and nature of public rule making proceedings; (2) reference 





to the authority under which the rule is proposed; and (3) either the terms 
or substance of the proposed rule or a description of the subjects and 
issues involved. Except where notice or hearing is required by statute, “3 
this subsection shall not apply to interpretative rules, general statements 
of policy, rules of agency organization, procedure, or practice, or in 

any situation in which the agency for good cause finds (and incorporates 

the finding and a brief statement of the reasons therefor in the rules 
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issued) that notice and public procedure thereon are impracticable, un- 





necessary, or contrary to the public interest. 

Sec. 4(b). Procedures. - After notice required by this sec- 
tion, the agency shall afford interested persons an opportunity to par- 
ticipate in the rule making through submission of written data, views, 
or arguments with or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant matter presented, 
the agency shall incorporate in any rules adopted a concise general 
statement of their basis and purpose. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


FCC 55-407 
17476 


In the Matter of 

Amendment of Section 3. 606, DOCKET NO. 11334 
Table of Assignments, Rules 
Governing Television Broadcast 
Stations. 


ee ee ee ee ee ee” 


NOTICE OF PROPOSED RULE MAKING 


1. Notice is hereby given that the Commission has received a 
proposal for rule making in the above-entitled matter. 

2. The Commission has before it for consideration the request of 
two UHF broadcasters in the Evansville, Indiana area for rule making to 
remove intermixture of VHF and UHF assignments. Four television 
channels are assigned to Evansville--VHF Channel 7 and UHF Channels 
50, 56 and 62--with Channel 56 reserved for non-commercial educational 
use. Premier Television, Inc., operates Station WFIE on Channel 62 
in Evansville, and Ohio Valley Television Co. operates UHF Station WEHT 
on Channel 50 in Henderson, Kentucky, a community within 15 miles of 
Evansville. No applications have been filed for Channel 56, the educa- 
tional assignment. Three applications have been filed for the sole VHF 
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channel in Evansville, Channel 7, by Evansville Television, Inc., On 





The Air, Inc., and WFBM, Inc.; and these mutually exclusive applications <§ 
are involved in a comparative hearing. The record in the Channel 7 pro- , 
ceeding was closed.on March 23, 1954, and an Initial Decision was issued 
on October 6, 1954. 

3. On October 20, 1954, Premier Television, Inc. (WFIE) and 
Ohio Valley Television Co. (WEHT) filed a joint petition requesting rule 
making to amend the Table of Assignments by shifting the educational 
reservation in Evansville from UHF Channel 56 to VHF Channel 7. Op- 
positions to the above petition were filed by the three applicants for 
VHF Channel 7--Evansville Television, Inc., On The Air, Inc., and 
WFBM, Inc. On January 11, 1955, the Commission issued a Memoran- 
dum Opinion and Order (FCC 55-7) denying the petitioners’ request for 
rule making. 

4. On February 4, 1955, Premier Television, Inc. and Ohio 
Valley Television Co. filed a Petition for Rehearing and Further Request 
for Rule Making requesting the Commission to rescind its prior action 
denying their request and urging that rule-making proceedings be insti- 
tuted. In their Petition for Rehearing petitioners, in addition to request- 
ing that the educational reservation in Evansville be shifted from UHF 
Channel 56 to VHF Channel 7, also request that VHF Channel 9 be deleted 
from Hatfield, Indiana. Two applicants, Owensboro On The Air, Inc., 
and Owensboro Publishing Company have filed applications for Channel 9 
in Hatfield; and these mutually exclusive applications are involved ina 
comparative hearing. The record in the Channel 9 proceeding in Hat- 
field was closed on January 7, 1955. Petitioners suggest that Channel 
14, presently assigned to Owensboro, Kentucky, is available for assign- 
ment to the successful applicant in the Channel 9 proceeding in Hatfield. 
Petitioners state that they seek this additional modification in the Table bs 
of Assignments in order to de-intermix the Evansville-Hatfield-Hender- 


son-Owensboro area. Oppositions to petitioners’ Petition for Rehearing b 
and Further Request for Rule Making have been filed by the VHF appli- 
cants in the Channel 7 proceeding in Hatfield--Evansville Television, 
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Inc. , Consolidated Television and Radio Broadcasters, Inc. (formerly 
WFBM, Inc.), On The Air, Inc. , Owensboro Publishing Company and 
Owensboro On The Air, Inc. 

5. Upon reconsideration of our prior action, we have concluded 
that the public interest, convenience and necessity would be served by 
the institution of a rule-making proceeding in order that we may afford all 
interested parties the opportunity of presenting their views to the Com- 
mission and that the Commission may have the benefit of such views 
prior to taking further action. We have therefore decided to institute a 
rule-making proceeding in this matter inviting all interested parties to 
submit their comments on petitioners' proposal. 

6. The Commission desires that the comments filed in this pro- 
ceeding direct their attention and submit data, among other things, to 


the following matters: 
(a) The Grade A and Grade B contours of the stations 


presently operating in Evansville, as well as the 


proposed Grade A and Grade B contours of the VHF 
applicants for Channel 7 in Evansville and Channel 
9 in Hatfield. 

The estimated number of families in Evansville 
and the surrounding area residing within the ser- 
vice ranges of both operating and potential sta- 
tions in Evansville and Hatfield. The information 
should specify the estimated number of families 
residing within the Grade A and Grade B contours 
of the stations and the estimated number of families 
beyond the Grade B contours but capable of receiv- 
ing a satisfactory signal. (The basis for indicating 
service beyond the Grade B contour should be 


specified. ) 


Z 
Information with respect to Henderson, Kentucky, where Station WEHT is operating on Channel 50, 
should also be included in connection with all of these matters. 
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The estimated total number of television receivers in Evans- 
ville and Hatfield and their surrounding areas, including 
the percentage of sets capable of receiving UHF transmis- 
sions. This information should specify the number of 
sets within the Grade A and Grade B contours of the sta- 
tions, and the number of sets beyond the Grade B contour 
that receive satisfactory transmissions from Evansville. 
Insofar as data may be available, the estimated 
percentage of time that set owners within the Grade A 
and Grade B service areas of Evansville stations view 
VHF or UHF stations located outside Evansville, and 
the quality of the signal received. This data should 
also indicate the same information with respect to set 
Owners in Hatfield. Information should also be sub- 


mitted indicating the number and signal quality of any 


outside VHF or UHF services that may be expected to 
be received in Evansville and Hatfield and the sur- 
rounding areas in accordance with the present Assign- 
ment Table. 

Data indicating whether, and to what extent, any areas 
and populations surrounding Evansville and Hatfield 
would lose potential commercial television service 

in the event Channel 7 in Evansville is reserved for 
education and Channel 9 in Hatfield is deleted from 
that community. Information should also be submitted 
indicating what other services are received in such 
areas, and to what extent other services may be ex- 
pected to be received under the present Assignment 
Table. 

Information indicating whether Channel 9 in Hatfield 
and Channel 7 in Evansville can be used in other 
communities in accordance with the Commission's 
Rules and Regulations if they are deleted from these 
communities. 
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Information with respect to television network 
relations in Evansville and Hatfield, including 
complete information as to present and proposed 
network affiliations; the extent of network programs 
currently received in these communities on a 
regular basis; the terms of existing network con- 
tracts, including cancellation provisions; the 
prospects of UHF stations for continued network 
affiliation after authorization of a VHF station; 
prospective network affiliations in the event no 
commercial VHF stations are authorized in 
Evansville and Hatfield; the availability of program 
material and advertiser support for UHF stations 
in these communities in the absence of network 
programs; and information indicating the impact 
on future sales of UHF-equipped receivers and 
UHF conversions in the event the UHF stations 


curtail transmission of network programs. 


7. Authority for the issuance of this Notice is contained in Sec- 
tions 4(i), 301, 303(c), (d), (f) and (r), and 307(b) of the Communica- 
tions Act of 1934, as amended. 

8. All interested parties desiring to submit their comments with 
respect to petitioners’ proposal, both in support and in opposition, may 
file with the Commission on or before May 2, 1955, written statements 
or briefs setting forth their comments. Comments or briefs in reply to 
such original comments as may be filed should be submitted to the Com- 
mission within 10 days from the last day for filing original comments 
or briefs. No additional comments may be filed unless (1) specifically 


requested by the Commission, or (2) good cause for the filing of such 


additional comments is established. In accordance with Section 1.764 
of the Rules, an original and 14 copies of all statements, briefs or 
comments should be submitted. 

9. The Commission believes that subsequent to the filing of written 
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comments in this proceeding, an oral argument before the Commission 


en banc would assist the Commission in reaching its final determination. 
Accordingly, the Commission will specify in a subsequent Notice the time 
and place for such oral argument and the particular matters to which the 
oral argument will be directed. 

FEDERAL COMMUNICATIONS 

COMMISSION* 

Mary Jane Morris 
Secretary 

Adopted: March 30, 1955 
Released: March 31, 1955 
*See attached dissenting statement of Commissioner Hennock. 


DISSENTING OPINION OF COMMISSIONER HENNOCK 


I dissent for the reasons stated in my dissent to the rule making 
proceeding instituted by the Commission today looking toward deinter- 


mixture in Peoria, [ilinois. 


FCC 56 - 1007 
MEMORANDUM OPINION AND ORDER 37144 


By the Commission: Commissioner Hyde not participating. 


1. The Commission has before it for consideration the petitions 
of Senator Robert Humphreys of Kentucky, filed July 13, 1956; Governor 
A. B. Chandler of Kentucky, filed July 12, 1956; Mayor Andrew Broaddus 
of Louisville, Kentucky, filed July 16, 1956; and Mid-America Broad- 
casting Corporation, permittee of Station WKLO-TV at Louisville, filed 
July 13, 1956, requesting that the Commission's Table of Television 
Assignments, set out in Section 3.606 of the Rules, be amended so as to 
assign Channel 7 to Louisville by its deletion from Evansville, Indiana. 

It is urged that transmitter sites are available for Channel 7 in Louisville 
so that minimum mileage spacings and other requirements can be met. 
Mid-Continent also requests the Commission to order it to show cause — 
why its outstanding authorization for television Station WKLO-TV at 
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Louisville should not be modified to specify operation on Channel 7 in 
lieu of Channel 21. 


2. OnJune 25, 1956, the Commission adopted a Report and Order 
in the general television allocation proceeding in Docket No. 11532 out- 
lining a long-range program designed to improve the television allocation 
structure and at the same time specifying the bases on which considera- 
tion would be given in the interim to channel changes to improve the im- 
mediate situation in individual communities. As a part of this interim 
program of channel reassignments, the Commission on the same date 
adopted a Notice of Proposed Rule Making in Docket No. 11757 proposing 
to shift the educational reservation in Evansville from UHF Channel 56 
to Channel 7. 


3. Channel 7 cannot be assigned to both Evansville and Louisville 
in accordance with the minimum mileage co-channel separation require- 
ments specified in Section 3.610 of the Rules. The instant requests for 
the assignment of Channel 7 to Louisville, therefore, are mutually ex- 
clusive with the Commission's rule making proposal for the reservation 
of Channel 7 for noncommercial educational use in the Evansville area. 
We are of the view, therefore, that these petitions should be considered 
in the Evansville proceeding with the Commission's alternative proposal 


for the reasignment of Channel 7 in Evansville. 


4. Mid-America also filed its request for the assignment of Chan- 
nel 7 to Louisville as a counterproposal in the above-entitled Evansville 
proceeding on July 13, 1956. We do not believe that there is any need 
to institute further rule making or to amend the Notice of Rule Making in 
this proceeding with respect to the subject requests. We think that 
they may be properly considered as counterproposals in the Evansville 
proceeding and the petitions will be so construed. 
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5. In view of the foregoing, IT IS ORDERED, That the petitions 
of Senator Robert Humphreys, Governor A. B. Chandler, Mayor Andrew 
Broaddus and Mid-America Broadcast Corporation, insofar as they seek 
separate rule making proceedings, ARE DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: October 17, 1956 
Released: October 22, 1956 
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PETITION FOR REHEARING EN BANC 


I. THE NOTICE PROBLEM 
A. The Significance of This Case to 
Every Television Allocations Proceeding 
On December 18, 1958, a division of this Court, by a 2~-! vote, 


affirmed an order of the Federal Communications Commission which 
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deleted Channel 9 from Hatfield, Indiana, and reassigned the channel 
to Evansville, Indiana, as an educational reservation. Judges Danaher 
and Bastian voted to affirm the Commission's order, and Judge Fahy 
dissented. 

The holding of the majority is of profound significance to the 
field of administrative law, as well as to the procedures of the Federal 
Communications. Commission, for it paves the way for destruction by 
the Commission, and conceivably other federal agencies, of the pro- 
cedural rights that Congress has established in Section 4 of the Ad- 
ministrative Procedure Act, 5 U,S,C., 1003, * to assure that all 
interested persons will know the subject matter of a rule making pro- 
ceeding and have the opportunity to comment intelligently thereon. This 
case bears onthe procedures to be followed by the Commission in every 
television allocations proceeding, and so liberalizes. those procedures as 
effectively to exempt the Commission from the notice requirements of 
Section 4 of the APA. From the standpoint of its significance to Com- 
mission procedures this case ranks in importance with, if not surpasses, 
the consolidated cases known as Coastal Bend Television Co. v. Federal 
Communications Commission, 98 U.S. App. D. C. 251, 234 F. 2d 686 
(1956), which were heard by this Court en banc. 

All television assignments throughout the nation are contained in 
a rule of the Commission, Section 3.606, That rule was adopted on 
April 14, 1952, in the Sixth Report and Order, at the termination of a 
complex rule making proceeding that lasted over 43 months. Since the 
promulgation of the Table of Assignments, many proceedings of limited 
scope have been held for the purpose of considering changes in specific 
allocations set forth in the Table. These have been written rule making 


proceedings involving the submission of comments and reply comments, 





* The relevant parts of Section 4 are as follows: 


“(a) NOTICE -General notice of proposed rule making shall be 
published in the Federal Register (unless all persons subject 
thereto are named and either personally served or otherwise 
have actual notice thereof in accordance with law) and shall 
include. . . (3) either the terms or substance of the proposed 
rule or a description of the subjects and issues involved, * * ¥ 

“(b) PROCEDURES - After notice required by this section, the 
agency shall afford interested persons an opportunity to partici- 
pate in the rule making through submission of written data, 
views, or arguments. . .” 
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In the present case, the Commission issued a notice of proposed rule 
making inviting comments directed to the proposal to delete Channel 7 
as a commercial assignment from Evansville, Indiana, but in its final 
decision it deleted Channel 9 from Hatfield, Indiana. That is, it pro- 
posed a rule: 

“Evansville .. . Delete Channel 7", 
and it adopted a rule: 

“Hatfield . . . Delete Channel 9, ” 

The Commission never gave notice that Channel 9, Hatfield, might be 
deleted in this proceeding, but, because comments filed by private per- 
sons suggested that Channel 9 be deleted, it regarded itself as having the 
power to take such action. The Commission's view is that it can issue a 
notice of proposed rule making proposing a certain change in the Table 
of Assignments and then if it feels that a different suggested change in the 
Table contained in someone's comments has merit it can adopt that new 
suggestion without issuing any further notice of rule making and without 
inviting comments addressed to the new suggestion. The Commission 
has announced that principle in this case in the following words: 

“It is well established that the Commission is not 

confined to the adoption of amendments as specifi- 

cally proposed in Notices of Proposed Ruie Making 

but may also consider, and where it finds appropriate, 

adopt counterproposals falling within the general scope 

of the rule making proceeding.” (R. 920, par. 3, 

Memorandum Opinion and Order, released June 24, 

1957). 
The majority decision supports the Commission’s view that it can adopt 
“counterproposals falling within the general scope of the rule making 
proceeding” without giving public notice of the nature of the counter- 
proposals. That view, if allowed to stand, permits the Commission to 
adopt rules as to which it gave no notice. 

Television allocations are handled, by the Commission's own 
choice, in public rule making proceedings in which any person has the 
unchailengeable right to file comments pro or con ona proposed revision 
of the Table of Assignments. Conceivably not all persons would have 
standing to appeal from a rule making determination of the Commissicn, 
but ali persons do have the right to file comments, It is impossibie for 


the Commission or any one else to know who will regard themse ves as 
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affected by or interested in a particular potential change in the Table of 
Assignments and who will, hence, desire to file comments. The Com- 
mission recognizes this because it does not require that comments . 
{including comments that contain counterproposals) be served on any 

one. There is no point in requiring service of comments since the identity 
of all interested persons cannot be known. Where an agency cannot know 
all the persons interested in a suggested change in the Table of Assignments, 
it follows, as a matter of law, that it must give public notice of the sub- 
stance of a counterproposal, for otherwise it may be depriving interested 
persons of their right to file comments directed to the potential allocations 
rule, Since the Commission did not here give notice that the suggestion 
that Channel 9 be deleted had become part of the subject matter of the pro- 
ceeding, but adopted that new proposal without further public notice, its 
action was unlawful, 

Even assuming that WTVW and the Channel 9 applicants had reason 
to know that Channel 9 might be deleted under the Notice as it stood (and, 
as will be shown, the majority was not correct in reaching that determina-~ 
tion), other persons interested in opposing the deletion of Channel 9 from 
Hatfield had no way of knowing that the possible deletion of Channel 9 was 
the subject matter of the proceeding and they had no chance to file com- 
ments. UHF assignments are plentiful and can be had for the asking, but 
VHF assignments are scarce and valuable. Vigorous popular feeling in- 
variably arises where there is a plan to delete a VHF channel. A VHF 
assignment affords wide area coverage, which is something UHF channels 
are inherently unable todo. In all of the rule making cases instituted on 
June 26, 1956, involving the potential deletion of a VHF channel (e.g. , 
the Peoria, Madison, Springfield, (Ill.), and Hartford cases)* a wide 
variety of persons and organizations made their views in opposition to the 
deletion of the VHF channel known to the Commission. The present record 


contains much material, including comments, letters, and petitions by the 


* These cases came before this Court as WIRL Television Company v. 
F.C.C., 102 U.S. App. D.C. 341, 253 F. 2d 863 (1958), cert. granted 
and judgment vacated, U.S. (Peoria); Winnebago Television 
Corporation v. U. = U.S. App. D.C. E. 2d ——TTSSBt ( Madie on)’ | 
Sangamon Valley ele vision Corp, vi U.S: U.S). Ape. D.C. ; | 
, cert. granted and Judgment vacated U.S. | 


(Springfield); Springfield Television Broadcasting Corp. v. F.C.C., 
U.S. App. D. o , 259 F. 2d 170 (1956) (Hartford). 
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Chamber of Commerce of Evansville, civic organizations, and other 
persons in opposition to the deletion of Channel 7, The Commission 
noted this: 
“Numerous petitions, resolutions, letters 

and post cards opposing the deletion or reserva- 

tion of Channel 7 were received from cities, 

villages, organizations and individuals in the 

Evansville-Owensboro area.” (R. 757) 
In a 1955 rule making proceeding (Docket No. 11334), where the Com- 
mission gave notice that Channel 9, Hatfield, might be deleted (and 
where deletion of Channel 9 was rejected), there was a tremendous 
amount of material in opposition to the deletion of Channel 9, Hatfield, 
from the Chamber of Commerce of Hatfield, Indiana, and Owensboro, 
Kentucky, businessmen, civic organizations, governmental agencies, 
and private citizens in those cities. In contrast, this record is devoid 
of such material in opposition to the deletion of Channel 9. That three 
persons (the appellants) knew that someone had filed comments suggesting 
that Channel 9 be deleted did not suffice to give notice to the public. 
Since there was no way of knowing how many interested persons could be 
interested in commenting on the potential deletion of Channel 9, the Com- 
mission could have no legal choice under Section 4 of the APA, except 
to announce before the final decision that this case involved the potential 
deletion of Channel 9, and to afford all interested persons the right to 
file comments as to that rule. 

The “counterproposal” procedure thus has the evil effect of 
converting proceedings which are supposed to be public into private ones, 
where only persons who happen to receive a copy of comments have any 
notion as to what potential allocation changes may be adopted and persons 
who do not learn of “counterproposals” which adversely affect their 
interests are deprived of the opportunity to express their opposition in 
advance of a “counterproposal” becoming a final rule. Section 4(b) of 
the APA provides that after notice has been given, the agency shali 
afford “interested persons” an opportunity to submit their views, but it 
is apparent that the spirit and purpose of that Congressional direction 
are negated by the “counterproposal” procedure. There is another evil 
of the procedure which requires that it be struck down and that the majority 
be reversed, and that is that even persons who receive comments containing 
“counterproposals” are deprived of the opportunity to comment effectiveiy 


and intelligently. 
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These allocation proceedings are begun by the issuance. of a 
notice proposing a specific change in the Table of Assignments, For 
example, the Commission wiil issue a notice proposing to delete Chan- 
nel 8 from city A and to reassign it to city B. In the notice it invites 
interested members of the public to say in comments whether they think 
the proposed change should be adopted as proposed or in some other form. 
In these notices the Commission does not state what kind of counterproposals 
might be relevant to the case. In the present case it asserted the power to 
adopt “counterproposals failing within the general scope of the proceeding”, 
but it has never defined that phrase and no one knows what it means. There- 
fore, someone suggesting a new proposal in comments does not know if it 
is relevant to the case, and someone learning of the “counterproposal” does 
not know if it is relevant to the case. Any suggested change in the Table of 
Assignments is susceptible of many variations. In response to the plan to 
delete Channel 8 from city A and to reassign it to City B, someone may 
file comments proposing that Channel 8 be reassigned to city C instead of 
city B; someone else may suggest that Channel 8 be reassigned to city D 
instead of city B; someone else may suggest that Channel 5 as well as 
Channel 8 be deleted from city A; someone else may support the shifting 
of Channel 8 to city B and propose that Channel 12 be shifted from city D 
to city B, so that city B can have several equally competitive facilities. 


There are thus all sorts of gradations of new proposals that could be and 


are suggested in comments, and which are legitimate “counterproposals” 


is never known untilthe final decision. It is common for a number of 
“counterproposals” to be suggested in a single proceeding, * and confusion 
reigns as to which are relevant to the case and which are beyond the scope 
of the proceeding. It is frequently expensive to oppose a “counterproposal”, 
for engineers must make population counts of white and grey areas with 
respect to the localities involved in the “counterproposals”, and the attorney 
must consider the legal and other ramifications of the “counterproposal”, 
and the expense is multiplied where several “counterproposals” are involved. 
It is neither fair nor legal for persons to be required at their peril to expend 
time and money to oppose “counterproposals” which are advanced with negli- 


: ‘ ; ; : ‘ b | 
gible supporting data, or which an opponent believes is an attempt to introduce { 


*In the Madison deintermixture case, UHF participants suggested 
about 10 variations on the Commission's proposal to reserve Channel 3 for 
education in Madison. 
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something beyond the scope of the proceeding, or which the opponent 
believes is obviously without merit, or which the Commission ultimately 
rejects as on.its face not in the public interest. The “counterproposal” 
procedure is a jungle where persons who do happen to receive comments 
may make a fatal error of judgment of not opposing a “counterproposal” 
(or of concentrating their efforts on opposing another “counterproposal”) 
only to find, too late, that it is an adopted rule. These hazards and un- 
certainties should be exorcised from these allocations proceedings. The 
way is not by affirmance here, for that stamps this Court's approval on 
these evils, but by this Court announcing as the rule for these limited 
allocation proceedings that “counterproposals” have no standing until 
they are acknowledged by the agency as having prima facie merit by the 
publication of a notice inviting comments. * This, indeed, is what Section 
4 of the APA must require, for Congress could not have intended that 
darkness and doubt reign as to what the subject matter of a rule making 
proceeding is or that persons be required at their peril to spend large 
sums of money to oppose one or more rules proposed by private parties 
that ultimately turn out to be, in the. view of the agency, patent!y worth- 
less or beyond the scope of the case. Agency notice of the “counterproposal” 
would, of course, also eliminate the other evil whereby persons having a 
vital interest in a “counterproposal” may never learn of its existence and 
lose all chance to oppose it before it becomes a final rule. 

The Commission’s counterproposal procedure has been considered 
an important matter by the Committee on Communications of the Administra- 
tive Law Section of the American Bar Association. The 1958 Report of that 


Committee deals extensively with the Commission’s counterproposal pracecure 


and regards it as unlawful. * *The Committee's Report discusses the facts of 


* As will be shown, there have been cases where such further notices have 
been issued by the Commission as a result of the submission of “counter- 
proposals”, Affirmance here portends the total extinction of that fair pro- 
cedure. Whether the Commission issues a paper entitled “Notice of Further 
Proposed Rule Making” or “Memorandum Opinion and Order” or bearing 
some other name would not seem to be material, as long as it gives published 
notice that a “counterproposal” advanced in comments may be adopted in the 
case and affording the opportunity for comments. See Judge Fahy’s dissent. 


**WTVW did not learn of that Report until after oral argument in this case 
and it has never been brought to the Court’s attention. 
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this very case and it is their conclusion that the procedure followed here 

by the Commission was an unlawful one. The Report of that Committee “| 

with respect to the validity of the Commission’s counterproposal procedure 

is reproduced in its entirety in the Appendix hereto, and it is respectfully 

urged that the Court examine it because of the light it casts on the important 

question here involved, at 
WTVW is, however, not before this Court only to urge that persons 

other than the appellants herein were deprived of their right to comment 

on the deletion of Channel 9. The fact is that, contrary to what the major - 

ity ‘has concluded, the appellants here were deprived of their right to 

comment on the deletion of Channel 9, for they had no notice that that action 

might be taken in the case. Judge Fahy has correctly recognized that the 

appellants have not been afforded a full opportunity to be heard concerning 

whether or not Channel 9 should be deleted. 


B. The Circumstances of This Case 


The circumstances of this case are as follows: 
1. On June 26, 1956, the Commission issued a notice of proposed 


rule making. The entire rule making Notice is as follows: 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


FCC 56-598 
33159 


In the Matter of 


Amendment of Section 3. 606, 
Table of Assignments, 
Television Broadcast Stations 
(Evansville, Indiana) 


Docket No. 11757 


~— es ee 


NOTICE OF PROPOSED RULE MAKING 


1. Notice is hereby given of rule making in the above-entitled - 
matter. ; 
2. The Commission today adopted a Report and Order in its a 
general teievision allocation proceeding in Docket No, 11532, outlining ‘ 
a 


a long-range program designed to improve the television allocation 
structure and at the same time specifying the bases on which it would 
consider channel changes in the interim with the view to improving the 
immediate television situation in individual communities. As a part of | 
this interim program of channel reassignments and in accordance with 

the general objectives outlined in the above Report and Order, the Com- 


mission is proposing the following channel changes: 


eee 


Channel No. 
City Present Proposed 


Evansville, Indiana 7, 50, *56, 62 *7, 50, 56, 62 


(Offset carrier designations for the various channels wili be specified in 
the final Report and Order. ) 

3. Any interested party who is of the view that the proposed 
amendment should not be adopted, or should not be adopted in the form 
set forth herein, may file with the Commission on or before September 
10, 1956, a written statement setting forth his comments. Comments 
supporting the proposed amendment may also be filed on or before the 
same date. Comments in reply to original comments may be filed 


within 15 days from the last date for filing said original comments. No 


additional comments may be filed unless (1) specifical ly requested by 


the Commission or (2) good cause for the filing of such additional comments 
is established. 

4. Parties submitting comments in this proceeding are requested 
to direct their attention to the matters discussed in paragraph 3i of the 
Commission’s Report and Order issued today in Docket No. 11532, Ali 
data indicating television coverage should be filed in accordance with the 


procedures specified in paragraphs 38-40 of the above Report anc Order. 


(2) 


5. Authority for the adoption of the amendment proposed herein 
is contained in Sections 1, 4(i) and (j), 301, 303(a), (b), (c}, (4). (e}, (1), 
(g), (h) and (r) and 307(b) of the Communications Act of 1934, as amendec, 
and Section 4 of the Administrative Procedure Act. 

6. In accordance with the provisions of Section 1.764 of the 
Rules, an original and 14 copies of ail written comments shai! be fur- 
nished the Commission, 

FEDERAL COMMUNICATIONS COMMISSION* 


/s/ Mary Jane Morris 
Secretary 


Adopted: June 25, 1956 
Released: June 26, 1956 


*Commissioners Doerfer and Mack dissenting. 
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2. On July 13, 1956, Mid-America Broadcasting Corporation, 
one of the intervenors, filed a petition suggesting that Channel 7, 
Evansville, be shifted to Louisville rather than reserved in Evansville 
for educational use, * the latter being what the Commission had proposed 
in its Notice. 

3. On August 24, 1956, WIVW filed a “Petition for Withdrawal 
of Notice of Proposed Rulemaking”. 

4. On October 22, 1956, the Commission issued a Memorandum 
Opinion and Order (reproduced in the Appendix to WT VW's initial brief), 
announcing that Mid-America’s proposal that Channel 7 be reallocated to 
Louisville rather than reserved for education in Evansville could properly 
be considered as a counterproposal in the Evansville proceeding. There 
was no mention of Channel 9, Hatfield, in that Memorandum Opinion and 
Order. 

5. On December 3, 1956, approximately six months after the 
original notice came out, comments were filed. WTVW filed lengthy 
comments, consisting of 47 pages of text plus voluminous exhibits. 
WTVW's comments were directed to the effects of reserving Channel 7 
for education in Evansville and the alternative proposal to shift Channel 7 
to Louisville. 

6. Onthat same day Mid-America filed comments and WEHT and 
WFIE, WTVW'’s two Evansville UHF competitors, filed joint comments 
supporting the plan to delete Channel 7 from Evansville, and, for the 
first time, introducing the new plan to delete Channel 9 from Hatfield. 


There was no requirement of service, but these comments, as a matter 





of courtesy, were mailed to WIT VW and the Channel 9 applicants. 





be! 
4 
* The majority is wrong at the bottom of page 7 when they say that this ie 
Mid-America petition was “pursuant to the Commission's invitation that P 


comments or counterproposals be submitted,” if Mid-America were 
responding to the Commission’s invitation, it would have waited until 4 
December 3, 1956, when comments were due, before suggesting that 
Channel 7 be shifted to Louisville, but it filed its pleading on July 13, 
1956, about six months eariy. The only rational explanation for Mid- p 
America’s early petition is that it wanted the Commission to give notice 
that the proposal to shift Channel 7 to Louisville was part of this pro- 
ceeding before comments were filed, for it doubted that the Commission > 
has the power to adopt “counterproposals” without giving public notice 

that such proposals have been filed and affording interested parties a 

chance to comment on them. 
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7. On December 28, 1956, reply comments were due, The 
Channel 9 applicants on that day filed a motion to strike the comments 
proposing the deletion of Channel 9 from Hatfield on the ground that 
that proposal was outside the scope of the June 26th Notice (R. 474¢5 J, A. pp. 13-1 
The Channel 9 applicants made no arguments on the merits with respect 
to Channel 9. 

8. WTVW filed reply comments on December 28, 1956, and it 
devoted the first nine pages to pointing out that Section 4 of the APA pre- 
cluded consideration of the deletion of Channel 9 in the proceeding. 
WTVW, however, did something the Channel 9 applicants had not done. 
It devoted some space in its reply comments to opposing the plan to 
celete Channel 9 on the merits. WTVW gave brief treatment (10 pages) 
to the demerits of the new proposal in its reply comments because it 
thought the Commission might construe the proposal to delete Channel 9 
contained in the comments of private parties as a request for the issuance 
of a further notice of rule making, and it hoped that a brief argument 
would abort the issuance of such a further notice. But WTVW never 
thought that the Commission would delete Channel 9 without further 
notice, and it expected that if the Commission did decide to consider 
the deletion of Channel 9 herein, there would be a public announcement 
to that effect and the opportunity for full treatment in comments. In 
contrast to the large quantity of material in opposition to the deletion 
of Channel 7 filed before the final decision, the only thing filed in this 
case in opposition to the deletion of Channel 9 before the final decision 
was the 10 pages of WT VW's reply comments, and WIVW devoted al- 
most as much space in its reply comments to showing why the deletion 
of Channel 9 was beyond the scope of the proceeding. Had WTVW known 
that Channel 9 might be deleted in this proceeding, it would have, among 
other things, ascertained from leaders of Hatfield, Indiana, and Oweng-+ 
boro, Kentucky, their positions with respect to the deletion of Channel 9 
and would have presented those views to the Commission, unless such 
persons stated that they intended to file individually. In the 1955 pro- 
ceeding, where deletion of Channel 9 was rejected, matters of that 
nature were before the Commission. 


9. On March 1, 1957, the Commission issued a final Report and 


Order in this proceeding proposing to delete Channel 7 from Evansville 


in an adjudicatory proceeding which it instituted that same day. It 
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deieted Channel 9 from Hatfield and shifted it to Evansville where it is 
now an educational reservation. The Commission in that Report and 
Order denied the motion to strike of the Channel 9. applicants and re- 
jected the.similar arguments of WI VW as to the absence of notice, 

10. The Channel 9 applicants came directly to this Court on the 
notice question only. WTVW, however, petitioned for reconsideration, 
which petition was denied on June 24, 1957, and WTVW then appealed. 


C. Specific Aspects of the Court’s Opinion 

The majority says that it bases its decision on the conclusion 
that “there were both the actual notice and a description of the subjects 
and issues involved as required by Section 4(a), within our holding in 
Logansport Broadcasting Corp. v. United States, supra, note 11.” 
(p. 12). The majority is wrong in holding there were “actual notice” 
and a “description of the subjects and issues involved.” Of course, 
the appellants herein had “actual notice” that comments had been 
filed suggesting that Channel 9, Hatfield, be deleted, for they received 
the WFIE - WEHT comments in the mail, but the appellants did not have 
actual notice that Channel 9 might be deleted in this proceeding. WTVW 
knew only that its UHF competitors were attempting to introduce the 
extraneous suggestion (so it thought) that Channel 9 be deleted, but it did 
not know that the potential deletion of the channel was the subject matter 
of the proceeding. There is a world of difference between notice that 
someone had filed something and notice that the proceeding involved the 
potential deletion of Channel 9, and only the latter kind of notice, which 
was not present, could be meaningful, 

- However, “actual notice” is not a concept which may properly be 
applied in a proceeding such as this. Section 4(a) of the APA provides 
that “actual notice” can substitute for publication of a “description of the 
subjects and issues involved” only if “all persons subject thereto [to the 


potential rulé/ have actual notice.” Channel assignments are special 


kinds of rules as to which there are no definable “persons subject thereto, ” 


A rule such as “Washington, D. C, ... . Channel 4” or “Farmington, 
New Mexico. . . Channel iz” or “Hatfield, Indiana. . . Channel 9” does 
not subject anyone to anything. “Persons subject thereto” cannot mean 


applicants for the channels involved in the proceeding. <A proceeding 
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might involve a plan to shift Channel 2 from city A to city B, anda 
television station owner in city B, who would face competition from the 
new Channel 2 station, while not an applicant for Channel 2, would, of 
course, be as much a “party subject to” the rule as an applicant or 
any one else, If “persons subject thereto” has any meaning in these 
allocations proceedings, it means newspapers, radio stations, civic 
organizations, and other citizens of the cities whose television service 
would be affected by the proposed allocation. The point is that these 
allocations rules do not have any definable “persons subject thereto, ” 
but many persons, whose identity cannot be known in advance, have 
legitimate interests in rules that may be adopted and should have the 
right to comment. The majority here, however, is telling the Commis- 
sion that it has the legal authority to judge whether all “persons subject 
thereto” had “actual notice” of the counterproposal, and then dispense 
with further notice if it decides that question inthe affirmative, not- 
withstanding there are no definable “persons subject to” a potential 
amendment of the Table of Assignments and the adoption of the counter- 
proposal without further public notice may deprive some interested and 
affected persons of the right to comment before the “counterproposal” be- 
comes a final rule. To safeguard the integrity and public nature of these 
allocations proceedings, the full Court should eliminate the majority's 
reliance on “actual notice” and announce that the Commission is obliged 
to give public notice of and invite comments on a counterproposal. WTVW, 
of course, is also herein demonstrating to the Court that the appellants 
did not have “actual notice” that Channel 9 might be deleted, but only 
that private persons had filed comments setting forth a new proposal, 
which is a meaningless kind of “actual notice. ” 

The majority’s holding that the Commission gave “a description 
of the subjects and issues involved” is really a holding that the appellants 
should have known from the background of this case that Channel 9 might 
be deleted herein. However, WTVW knew the background and when it saw 
that the WFIE-WEHT and Mid-America comments suggested that Channel 9, 
Hatfield, should be deleted, it concluded from that background that this 
was an attempt to introduce something foreign into the proceeding. Anyone 
familiar with the background could only reasonably conciude that the possible 


deletion of Channel 9 was not part of the subject matter of this proceeding. 
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Of course, WIT VW knew that the Commission in the June 26 
notice said “Any interested party who is of the view that the proposed 
amendment should not be adopted, or should not.be adopted in the form 
set forth herein, may file with the Commission. ... a written statement 
setting forth his comments.” (The majority attaches considerable im- 
portance to this on page 7 of its decision). WTVW also knew in pre- 
paration of its reply comments that the Commission said in its Memoran- 
dum Opinion and Order, released December 3, 1956, that the June 26 
Notice is “merely a proposal which may or may not be adopted in the 
form proposed” and that “Only after consideration of the requested 
comments and any counterproposals that may be submitted will we 
be in a position to judge the proposal on its merits, both legal and 
factual.” (The majority also attaches considerable importance to this 
on page 8 of its decision), But the majority has overlooked the fact 
that these statements, while saying that counterproposals may be filed 
in comments, did not tell the appeilants that a proposal in comments 
might be adopted without further public notice and without an invitation 
for further comments. Moreover, the proposal to delete Channel 9 
from Hatfield, Indiana, is not a “counterproposal” or another form of 
the proposal to reserve Channel 7 for educational use in Evansville. 

A counterproposai goes “counter” to and is an alternative to an original 
proposai. it is not logical to suggest that a proposal that Channel 9 be 
deleted from the individual community of Hatfield is counter to ora 
variant form of the Commission's original proposal to reserve Chan- 

nel 7 for education in the individual community of Evansville. A counter- 
proposal to or another form of the Commission's proposal would be to 
delete Channel 7 outright without using it anywhere else, or to shift 
Channel 7 to another city for commercial use. Consequently, even if the 
Commission has power to adopt “counterproposais” without further notice, 
it acted unlawfully here since the suggestion that Channel 9 be deleted is 
not a “counterproposal” to the suggestion that Channel 7 be reserved for 
educational use in Evansville, 

The following are the principal background matters which led 
WTVW into believing that the new proposal to delete Channel 9 was beyond 
the scope of the proceeding: 

1. In 1955 the Commission had held an earlier rule making pro- 
ceeding concerning the possible deletion of Channel 7, Evansville, and 


Chennel 9, Hatfield. The Notice of Proposed Rule Making instituting that 


rs 


LS 


proceeding is reproduced between pages A3 and A8 of the Appendix to 


WTVW’'s initial brief. The Court will see that there the Commission 


specifically proposed the deletion of both Channels 7.and 9 and invited 


comments addressed to the deletion of both channels. Consequently, 
when the Notice in the present case spoke only of Channel 7, Evansville, 
and failed to mention Channel 9, WTVW concluded that the Commission 
intended to limit this proceeding to the possible deletion of Channel 7, 
and intended to leave Channel 9, Hatfield, untouched. It would have been 
a simple matter for the Commission to mention Channel 9 in the Notice, 
just as it had in the 1955 case, but since it did not, WIT VW'’s natural 
understanding was that the suggestion that Channel 9 be deleted was 
beyond the scope of the proceeding. 

2. On November 10, 1955, when Docket No, 11334 was terminated, 
the Commission instituted the nationwide rulemaking proceeding, Docket 
No. 11532, which the majority alludes to at the top of page 14. The Com- 
mission instituted that proceeding in order to consider suggestions for 
revision of the Table of Assignments on a nationwide basis. In that pro- 
ceeding WFIE and WEHT filed joint comments proposing that both Chan- 
nel 7 and 9 be deleted. That proceeding was decided on June 26, 1956, the 
same day the present proceeding was begun. When the Commission issued 
its Notice in this case relating to deletion of Channel 7 and without a mention 
of Channel 9, after the Evansviile UHF stations had proposed deletion of 
both channels in the nationwide proceeding, WTVW could oniy logically con- 
clude that the Commission itself had decided that Channel 9, Hatfield, was 
beyond the bounds of this proceeding. 

3. WTVW relied on the Notice itself. The Notice had “Evansville” 
in the caption, it listed only assignments in the city of Evansville. It 
spoke of improving “the immediate television situation in individual com- 
munities.” (emphasis supplied), Within the context of the Notice one 
could only understand this reference to “individual communities” as meaning 
that the individual community of Evansville might lose its VHF channel. 
There is no hint that some other individual community, such as Hatfield, 
might also lose its VHF channel. Had the notice said “areas” rather 
than “communities”, WTVW might have been alerted to the possibility 
that Channel 9 might be deleted, but the Notice spoke of “communities” 


and not “areas”. If the Commission wanted the case to involve the 
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potential deletion of Channel 9 it could have said so in its Notice or during 
the nearly six months between the Notice and the December deadline for 
comments, but it said nothing as to Channel 9. The Memorandum Opinion 
and Order issued in October, 1956, on Mid-America’s petition, would 
have been a perfect opportunity for the Commission to give notice that 
Channel 9 might be deleted, but nothing was said therein as to Channel 9, 
Those were additional factors that led WTVW into believing that the sug-. 
gestion that Channel 9 be deleted was beyond the scope of the proceeding, 
4. Another reason why WTVW did not expect the Commission to 
delete Channel 9 in the case was because it knew of the Commission's 
notice practices in the individual allocations proceedings conducted be- 
tween April 14, 1952, when the master table was adopted, and December, 
1956, when WTVW was preparing its reply comments. In many of the 
individual rule making proceedings following the adoption of the master 
Table of Assignments the Commission had issued notices of further pro- 
posed rule making inviting comments addressed to a new or changed pro- 


posal contained in someone's comments. Some of the television rule 


making cases where Notices of Further Proposed .Rule Making have been 


issued by the Commission in order to afford interested parties an opportunity 
to comment on counterproposals or alternate proposals arising after the 


issuance of the original notice are as follows: 


Youngstown, Ohio, New Castle, Pittsburgh, 
Pennsyivania, FCC Docket 11280, 20 F.R. 6562; 
Shinglehouse, York, Lancaster, Harrisburg, 
Williamsport, Pennsylvania, FCC Docket 11499, 
21 F.R. 5656; Peoria, Illinois, Davenport, Iowa- 
Rock Isiand~Moiine, Illinois, FCC Docket 11749, 
21 F.R. 5657; Springfield, Illinois, St. Louis, 
Missouri, FCC Docket 11747, 21 F.R. 7959; 
Bozeman-Helena-Buitte, Montana, FCC Docket 
11798, 21 F.R. 8542; New Orleans, Louisiana- 
Mobile, Alabama, FCC Docket 11752, 22 F.R. 
501; Providence, Rhode Island, New Haven, 
Connecticut, Portland, Maine FCC Docket 11957, 
22 F.R. 728; Vancouver, Washington, FCC Docket 
11877, 22 F, R. 4165; Albany-Schenectady-Troy 
and Vail Miils, New York, FCC Docket 11751, 22 
F.R, 4505; Columbug Georgia, FCC Docket 12054, 

-23 FL R. 489, 


Because of such practices, WIVW did not expect final action here on the 
basis of a suggestion set forth in comments. Furthermore, since two 


applicants had spent huge sums of money competing for Channel 9 for three 
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years ina hard-fought hearing and since the public.of Owensboro and 
Hatfield had been expecting a local VHF television service on-Channel 9 

for those three years, WT VW did not expect that the major step of. 

deleting Channel 9 would be taken on the basis of a suggestion in com- 
ments and. without permitting all members of the public to submit their 
views. .March 1, 1957, was the first time in Commission history that . 
VHF channels for which applications were on file were deleted. On that 
day the Commission deleted VHF channels from Peoria, Illinois; Spring- 
field, Illinois; and Hatfield, Indiana “to improve the opportunities for 
effective competition”. Prior to that day, the existence of an application 
for a VHF channel was interpreted by the Commission as meaning that . 
there was a need for and interest in the channel in the community where it 
was assigned, so it should not be moved to another city, Monahans, Texas, 
14 RR 1565 (1956), and many similar caseg. No one could have believed that 
the Commission could take the radical new step of deleting an important 
VHF channel that had been the subject of a comparative hearing for three 
_years without giving ample notice that this might occur and specifically 

inviting comments, 

These were the major background matters which would have per- 
suaded any reasonable person and which did persuade WT VW that the sug- 
gestion that Channel 9, Hatfield, be deleted was beyond the scope of the 
proceeding. WTVW, of course, also relied on the terms of Section 4 of 
the APA, which imposes the obligation of giving notice on the agency, and 
it saw nothing in Section 4 which permitted the agency to press a button 
to start a rule making proceeding and allow private persons to take over 
the duty of giving notice and defining the scope of the proceeding, There 
are additional aspects of the background of the case which we alluded to 
by the majority, but those are things that could not lead a reasonable 
person to expect that Channel 9 might be deleted in the case. 

1. Docket No. 11532 was the nationwide proceeding that preceded 
the present one. While that proceeding was in progress, the Commission 
granted Channel 6, Corpus Christi, Channel 3, Madison, and Channel 7, 
Evansville (to WI VW). These grants gave rise to the case of Coastal 


Bend Television Co. v. Federal Communications Commission, which the 


majority refers to on page 14 and relies on in holding that there was a 
“description of the subjects and issues involved.” WTVW is puzzled by 


the reference to Coastal Bend since it did not involve either Channel 9, 
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Hatfield, or any question of notice under the APA. The majority's 


reference to Gerico Investment Co. v. Federal Communications Com- 


mission, 99 U.S. App. D.C. 379, 240 F. 2d 410, is also puzzling for that 
case concerned only Miami allocations and no question of notice was in- 
voived. 

2. The majority devotes page 13 to a discussion of the fact that 
Channels 7 and 9 are in the same area, and uses this in support of its 
conclusion that there was a description of the subjects and issues involved. 
It certainly is true that Evansville and Hatfield are in the same general 
area, but the cities are distinct individual communities and there is no 
identity between them or the VHF channels assigned to them. Channel 7 
has Evansville as its principai city. While Channel 9 technically has 
Hatfield, Indiana, 21 miles from Evansville, as its principal city, the 
real principal city of Channel 9 is Owensboro, Kentucky, a substantial 
community in its own right, which is 31 miles from Evansville and iu a 
different state. The Channel 9 assignment is a Hatfield-Owensboro 
assignment, not an Evansville assignment. It is significant that in the 
New Orleans rule making proceeding, which was one of the 13 allocations 
proceedings institued on June 26, 1956, the Commission issued a notice 
proposing to delete Channel 4, New Orleans, notwithstanding that there 
were two commercial VHF assignments in New Orleans, Channels 4 and 6, 
Since the Commission proposed to delete only one of two VHF channels iv 
the same city in the New Orleans case, it was plausible to assume, as 
WTVW did, that the Commission intended to limit this proceeding to the 
deletion of Channel 7, Evansvilie, with Channel 9 ina city 21 rniles awa, 
to be untouched, The suggestion by the majority that because Channels 7 
and 9 are in the same area, the appellants should have known that a Novice 
proposing the deletion cof Channel 7 also openedthe proceeding to the pot¢«riai 
deletion of Channel 9 is, therefore, incorrect and unfair to the appeltanrs. * 
Furthermore, WITVW relied on the matters stated above in concluding thai 
the suggestion that Channel 9 be deleted was beyond the scope cf the sro- 
ceeding. 

'3. The conclusion of the majority that there was a descripti.: 


the subjects and issues involved aiso appears to be based on the concitusior 


* On page 13 the majority states “Allocations of television channels were rit 
to post office sites but to the area to be served.” Television agsignrients 
in the allocation pian are to cities, not tc the area to be servec 
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that the Notice and the Report and Order in Docket No. 11532, both issued 


the same day, put persons on notice that proceedings such as the instant 


one were concerted with “area” deintermixture. This appears to be the 


majority’s view since it quotes with approval on pages 10 and 11 of its 
Opinion that part of the March 1, 1957, Report and Order which denied 
the motion to strike of the Channel 9 applicants and rejected WI VW's 
notice arguments. It is contrary to fact that the Commission gave notice 
that proceedings such as the present were concerned with “area” deinter- 
mixture. The first two sentences of the quotation on page 10 are a flag- 
rant attempt by the Commission to rewrite history to suit its purposes. 
It has been shown above that thé Notice in this case referred to “com- 
munities”, not “areas”, and referred only to Evansville, Indiana. That 
told WT VW that this proceeding was concerned with “community” deinter- 
mixture, not “area” deintermixture. Nor did the Report and Order con- 
cluding Docket No. 11532 give notice that proceedings such as the present 
were concerned with “area” deintermixture. In that Report and Order, 
the Commission at times talked in terms of improving the television 
situation in communities and at other times about improving the television 
situation in areas. (See 13 RR, at pp.1573 and 1582), In paragraph 31 of 
that Report and Order, which the majority regards as important enough 
to quote (p. 7 of opinion), the last three words of the quotation are “com- 
munities or areas.” That Report and Order used “area” and “community” 
at different points, andit is not clear from that document what sort of 
deintermixture was involved in proceedings such as the instant one. The 
majority's decision, consequently, should be rewritten to remove the 
impression that the Commission gave notice that this case concerned “area” 
deintermixture. 

The majority is, therefore, incorrect in concluding that there was 
“both the actual notice and a description of the subjects and the issues 
involved as required by §4({a)”, which conclusion is based on the conclusion 
that the background and circumstances of this case should have led the 
appellants to believe that Channel 9 might be deleted here. From a legal 
standpoint, the majority is not justified in relying on any event that hap- 
pened before June 26, 1956, when the Notice herein was issued, because 
the Notice does not say that interested persons should delve into earlier 
history to understand the scope of the proceeding. If the public were 


required to examine the history to understand the Notice, then the 
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Commission had to tell the public that it should examine the history, 

for the Commission's responsibility.to give a “description of the subjects 
and issues involved” required at least that. Moreover, the Commission 

in its March 1, 1957, and June 24, 1957, final decisions in this case did 


not rely on any circumstances before June 26, 1956, to justify its rejection 


of the notice arguments, and it is not the function of an appellate tribunal 
to provide additional grounds for an agency’s decision. Nevertheléss, as. 
WTVW has shown, the background and events in this proceeding, including 
events before June 26, 1956, were such as to lead persons familiar with 
those matters, including WIT VW, tothe conclusion that the deletion of 
Channel 9 was beyond the scope of the proceeding. 

In concluding that there was “actual notice and a description of 
the subjects and issues involved”, the majority cites Logansport 
Broadcasting Corp, v. United States, and quotes therefrom (p. 12), 
Judge Fahy, in his dissent, has not referred to Logansport, indicating 
that he recognizes that it is not a precedent for this case, * Some further 
comments will now be made on Logansport in order to show that the cir- 
cumstances there were quite different from this case. In that case, the 
petitioner claimed that the Commission had departed from certain 
“priorities” which it had announced would be used in making assignments 
in the master ailocation plan and had applied an unannounced principle of 
assigning VHF channels to the larger cities. The petitioner there argued 
that this was a violation of Section 4(a) of the APA. The Court answered 
this argument in two ways. It said, first, that Section 4(a) requires only 
that the prior notice include “a description of the subject and issues 
involved” and the procedure followed by the Commission fulfilled that re- 
quirement, (The Court’s statement of this is quoted by the majority on 
p. 12), It said, secondiy, that the priorities were intended as guides and 
not as inflexible, unchangeable rules. It added that the Commission was 
not required to start the proceedings all over when it decided to take 
account of-some additional factor and, if it were, the proceedings might 


never be terminated. (This is also quoted by the majority on p. 12). 





* The Commission and the intervenors in their briefs also relied on 
American Trucking Assoc. v. United States, 344 U.S. 298, Civil 
Sa Bosra v. State Airlines, 336 U.S. 572; and City of Dallas 
Civil Aeronautics Board, 940 0.S. App. D. C. 75, 231. 2a SUT 
Those cases are not relevant to the instant case and are not cited in the 


majority decision. WTVW showed the inapplicability of those cases 
between pp. 8 and 15 of its reply brief. 


ft 
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Logansport is no guide to what the result should be here for the 
following reasons: 

1. Since the Commission’s Notice here did not give a “description 
of the subjects and issues involved”, Logansport is irrelevant. 

2. Logansport was an appeal from the nationwide rule making 
proceeding lasting over 43 months, and in which about 2,000 television 
assignments, comprising the Table of Assignments, were adopted. The 
massive Sixth Report and Order reflects the complexity of that proceeding. 
The present proceeding, however, is of limited scope and as finally decided 
by the Commission concerned only a few changes in the Table. It was 
reasonable in Logansport for the Commission to be allowed to conclude its 
mammoth undertaking without having to start the proceedings all over again 
when it wanted to take into account a new factor, but there would have been 
no inconvenience here for the Commission to have issued further notice, as 
it had frequently done in these allocations cases, * 

3. The appellant in Logansport complained of the absence of notice 
as to a factor to be used in deciding whether the rule should be adopted, but 
the point of the appellants herein is that they did not receive notice of the 
very subject of the rule. It is clear that a more stringent standard of notice 
applies to the substance of the rule than to the standards that might be used 
in deciding whether or not the rule should be adopted. Section 4(a) requires 
the agency to publish “either the terms or substance of the proposed rute or 
a description of the subjects and issues involved.” Perhaps this can be 
interpreted as not requiring information as to the standards to be used in 
deciding whether the rule should be adopted, but the existence of that language 
is denied by an interpretation that it does not require information as to what 
the rule itself may be, 

The majority indicates that there was an obligation on the Channei 9 
applicants to petition for reconsideration from the March 1, 1957, Report 
and Order and present therein their arguments on the merits against the 


deletion of Channel 9 (p. 11). This is not the law for the following reasons: 





* Of course, in that large nationwide proceeding, everyone was on notice 
that assignments all over the nation were involved. 
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1. The Channel 9 applicants and all other interested persons 
had the right to be heard before the final decision and to have their 
arguments weighed contemporaneously with the comments favoring the 
deletion of the channel. As the Supreme Court has said: 
“The demands of due process do not require 

a hearing, at the initial stage or at any particular 

point or at more than one point in an administrative 

proceeding so long as the requisite hearing is held 

before the final order becomes effective. " 
Opp Cotton Mills v. Administrator, 312 U.S. 126, 152-3, 61S. Ct, 524, 
536, 85 L, Ed. 624 (1941) (wage fixing under the Fair Labor Standards 
Act by a committee composed of representatives of employers, employees, 
and the public). The right toa hearing “after the ax /has/ fallen is a 
dubious opportunity”, to say the least. Farmer v. United Electrical 
Radio & Machine Workers, 93 U.S. App. D. C. 178, 211 F. 2d 36, 40 
(1955), cert. den, 347 U.S. 943.* Had there been notice that Channel 9 
might be deleted in the case and had the persons opposing that plan been 
afforded the opportunity to file comments, the Commission might have, 


in an evaluation of the comments pro and con, decided not to delete Chan 
nel 9, 

2. As long as a litigant has asked the Commission to rule ona 
point, he has a right under Sections 402(a) and 402(b) of the Communica- 
tions Act to come directly to this Court to seek review of the Commis- 
sion’s ruling on that point. He does not have to avail himself of the op- 
portunity to petition for reconsideration under Section 405. Having 
urged the notice point in their motion to strike, the Channel 9 applicants 
had taken all necessary steps for an immediate appeal on that point. 

3. The majority’s conclusion that the Channel 9 applicants were 
obliged to petition for reconsideration is a holding that the Channel 9 
applicants have no business complaining to this Court of the loss of their 
opportunity to be heard before the final action was taken because they 
could have been heard afterwards. This point of view cannot be recon- 


ciled with Section 4 of the APA or with the appellate rights provided by 





* “In the ‘rule making’ (that is, ‘legislative’) functio- it /the APA7 provides 
that with certain exceptions agencies must publish no%ice and at least 

permit interested parties to submit their views in writing for agency 
consideration before the issuance of general regulations (sec. 4).” 
(emphasis supplied) Report of the House of Representatives Committee 

on the Judiciary, U.S. Code Congressional Service, 79th Congress, 

Second Session, 1946, 1. 1195, at p. 1205. 
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Sections 402(a) and (b) of the Communications Act. The Commission’s 
unlawful action - the deletion of Channel 9 without observance of the 
procedures of Section 4 of the APA - occurred on March 1, 1957, and | 


even if the Channel 9 applicants had filed a petition for reconsideration 


this would not retroactively have converted the deletion of Channel 9 
into a lawful act. Hotch v. United States, * The Channel 9 appli-~ 


cants were not obliged graciously to forget about the loss of their rights 
to notice, to file comments, to file reply comments, and to have their 
views considered contemporaneously with the views of persons favoring 
the deletion of the channel before final action, 

Subsequent to oral argument in this case, the United.States Customs 
Court, Second Division, decided Schmidt Pritchard & Co. v. United States, 
167 F. Supp. 272 (October 6, 1958), which is persuasive for reversal here, 
Section 7(a) of the Trade Agreements Extension Act of 1951, as amended, 
provides, in relevant part, that if an interested person claims that a tariff 
concession is threatening serious injury to domestic producers, the Tariff 
Commission shall hold an investigation, and if it finds evidence of serious 
injury in the course of such investigation, it shall “hold hearings giving 
reasonable public notice thereof and shall afford reasonable opportunity for 
interested parties” to be heard at the hearings. Such hearings are in the 
nature of rule making proceedings. The Commission instituted an investi- 
gation of bicycles and, finding serious injury, gave notice of public hearings, 
which were held. The Commission issued a final report, At the request 
of the President for further information, the Commission submitted a sup- 
plemental report based ona supplementary inquiry, which encompassed 
the sending of questionnaires to most domestic importers and manufacturers 
of bicycles and visits to nearly all of the recipients of the questionnaires. 
The tariff was thereafter adopted, on the basis of the Commission's sup- 
plemental report, The appellant challenged the tariff on the ground that 
the supplementary inquiry exceeded the scope of the initial inquiry, so 
that the Commission was required to give public notice and hold public 
hearings under Section 7(a) with respect to the supplemental inquiry, 


The Court held that the appellant was correct, saying: 


“Obviously, the scope of inquiry requested of the 
Commission /by the President] both in economic 
research and in point of time exceeded the scope 


* 212 F. 2d 280 (9 Cir., 1954) 
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of the original inquiry and the facts which were 

set forth in the March 14, 1955, report of the 

Tariff Commission, and should necessitate re- 

newa. of the statutory requirements for appropriate 

proceedings by the Tariff Commission” (167 F. 

Supp., at p. 272) 
In the instant case, the suggestion that Channel 9 be deleted involved 
new problems and required new engineering studies and population counts, 
for the problems are quite different where both Channe's 7 and 9 may be 
deleted than where Channel 7 only may be de’eted. Consequently, within 
the principle of the Schmidt case, the notice procedures of Section 4 of the 
APA should have been renewed when the Commission decided to expand 
the proceeding to involve the possible deletion of Channe! 9. In the Schmidt 
case, the Court referred to Carl Zeigs, Inc. v. United States, 76 F. 2d 
412 (Court of Customs and Patent Appea!s, decided 1935’, There the Tariff 
Commission gave notice of a public hearing to consider the importation of 
optical instruments “used by” the Armed Forces. The Commission in the 
hearing and in its final report, considered and made findings on the im- 
portation of optical instruments “suitable to be used by” the Armed Forces. 
The Court heid the Commission’s report invalid on the ground that the pub- 
lication of a notice of an investigation as to instruments “used by” the Armed 
Forces does not suggest to interested persons that the investigation encom- 
passes instruments “suitable to be used by” the Armed Forces. The Notice 
here was even less informative than the notice in that case, and as a conse- 


quence, the Court should declare the Commission's order invalid. 


os 
‘ 


D. Conclusion on Notice Problem 
‘ rm ns 0 ee 


WTVW filed initial comments which would have been radically 
different had it known that Channel 9 might be deleted in the case. The 
Channel 9 appticants filed no comments. When the suggestion that Chan- 
nel 9 be deleted was proposed in comments the appellants told the Com- 
mission that they did not understand the Notice as encompassing the potential 
deletion of Channel 9. Having before it the suggestion that Channel 9 be de-=- 4 
leted, statements by interested persons that they regarded the new proposal asé 
outside the scope of the proceeding, and a Notice referring to VHF Channel 7 ~» 
only, the fair thing for the Commission to have done, as Judge Fahy points 


out in his dissent, was to rule on whether or not the new proposal was relevant 
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before adopting the proposal as a final rule, In this case, fairness and the 
law are one, for the Commission was obliged, if it desired the proceeding to 
involve the potential deletion of Channel 9,.. to issue further public notice. 
The appellants’ confusion and misunderstanding as to the scope of the pro- 
ceeding (as defined by the Commission, not in its Notice, but in its final 
decision) was the Commission's fault, not the appellants’, and the Com- 
mission has deprived them of their right to oppose the rule before the 

rule was adopted. 

Persons complaining of Commission actions cannot ask this Court 
to substitute its judgment for that of the Commission on the merits ofa 
matter, but this Court should intervene and’ strike down Commission action 
resulting from a disregard of procedural rights. The Supreme Court has 
defined the scope of review of Commission orders as follows: 

“Whether the Commission applies the legislative 
standards vaiidly set up, whether it acts within 

the authority conferred or goes beyond it, whether 
its proceedings satisfy the pertinent demands of 

due process, whether, in short, there is compliance 
with the legal requirements which fix the province 


of the Commission and govern its action, are appropriate 
questions for judicia! decision, ” 


Federal Radio Commission v. Nelson Bros. Co., 289 U. S. 266, 276, 
53S. Ct. 627, 632, 77 L. Ed. 1166. Since the Commission has not acted 


within the authority conferred on it and since its proceedings did not 


satisfy the pertinent demands of due process, this is a case where the 
Commission's order should be reversed. Itcan, if it wants, hold a new 
rule making proceeding to consider the deletion of Channel 9 from Hatfield, 
but it should give proper notice, as required by Section 4. 

The majority decision tells the Commission that it can issue a 
limited notice and then let the proceeding take whatever form and shape 
private litigants want ittotake., It also tells the Commission that it can 
decide for itself whether circumstances are such that a person should 
have expected that a particular allocations rule might be adopted, regard- 
less of what the Commission said in its notice. It also tells the Com- 
mission that it can adopt counterproposals without further notice, not- 
withstanding that the Commission cannot know who all the interested 
persons may be. If allowed to stand, this decision exempts the Com- 


mission from Section 4 of the APA. 
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Because the majority decision can be expected to affect every 
television allocations rule making proceeding and because-the decision is 
wrong, the full Court should rehear the case and reverse the Commission's 


order deleting Channel 9. 


II. THE CONSEQUENCE OF THE COMMISSION'S 
TYING TOGETHER AN UNGRANTED CHANNEL (9) 
AND A GRANTED CHANNEL (7) 


The deletion of Channel 9 is irrational since it is premised on the 
simultaneous occurrence of an imaginary event. The Commission decided 
to delete Channel 9 because it wanted to eliminate all commercial VHF 
service from the Evansville-Hatfield area. That is, Channel 9 was deleted 
on the premise that Channel 7, Evansville, was being simultaneously de- 
leted. However, Channel 7 was not deleted, but is still assigned to Evans- 


ville. Indeed, in its final decision, the Commission devoted a great deal 


of space to advancing reasons why Channel 9 should be deleted, every one 


of which assumes the simultaneous deletion of Channel 7, but at the end it 
returned to reality and recognized that it cannot delete Channel 7 without 

holding an evidentiary hearing under Section 316 of the Communications 

Act, which hearing is now in progress. The ultimate return to reality does 

not alter the fact that every single ground for the deletion of Channel 9 

assumes the simultaneous deletion of Channel 7, and hence every ground 

is irrational. Since the Commission could not lawfully delete Channel! 7 

when it deleted Channel 9, because of the requirements of Section 316, it 

could not rationally delete Channel 9 on the assumption that Channel 7 

was also being deleted, The final orders of the Commission are patently 
irrational and null and void, This matter arises because of the unique 

situation in this case where the Commission in its final orders tied to- 

gether an ungranted channel (9) that can be deleted in rule making anda 

granted channel (7) that cannot. Reversal is warranted on this ground alone. « 
This matter is not considered in the Court’s decision, although it was urged by 
WTVW in its initial and reply briefs and opposed by the Commission and inter~ 4 
venor WEHT, Inc., in their briefs. * h 


r=) 


* WTVW does not intend to waive other appellate points not alluded to in 
this Petition for Rehearing. 
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III PRAYER 


For the reasons herein stated, and in Evansville Television, Inc. ’s 
briefs,it is respectfully requested: 
(1) That the Court grant this petition for rehearing en banc; 
(2) That the Court hear oral argument thereon; 
(3) That the deletion of Channel 9 from Hatfield, Indiana, be 
reversed; and . . , 
(4) That the Court grant such other and further relief as the 
Court may deem just and proper. 
Respectfully submitted, 
VINCENT B. WELCH 
HAROLD E, MOTT 


EDWARD P. MORGAN 
ROBERT N, GREEN 


Communications Building 

710 Fourteenth Street, N. W. 

Washington 5, D. C. 
Counsel for Appellant-Petitioner 


Of Counsel: 


WELCH, MOTT & MORGAN 


Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D. C. 


7 January 16, 1959 


CERTIFICATE OF GOOD FAITH 


I, Vincent B. Welch, counsel for Evansville Television, Inc., 
and a member of the bar of this Court, do hereby certify that the 
Petition for Rehearing En Banc filed herein is presented in good faith 


and not for delay. 


/s/ Vincent B. Welch 
incent B. Welc 
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APPENDIX 


1958 Report of the Committee on Communications of the Administrative 


Law Section, American Bar Association* 


Preface 


The Communications Committee of the Administrative Law 
Section undertook this year to consider and report on the following 
subjects: 

OK 

2. The procedure governing the filing and consideration of 
counter-proposals in response to rule making proposals of the Federal 
Communications Commission. 

Ke Xe 

In the report, infra, on each subject, there are presented a state- 
ment of the problem, discussion, and the recommendations of the Com- 


mittee. 
OK ok 


EI 


The procedure governing the filing and consideration of counter- 
proposals in response to rule making proposals of the Federal Com- 
munications Commission, 

Statement of the problem. With stated exceptions, Section 4 of the 
Administrative Procedure Act requires agencies to publish general notices 
of proposed rule making in the Federal Register containing, among other 
things, the terms or substance of the proposed rule or a description of the 
subjects and issues involved. The Federal Communications Commission, 
while publishing notices of proposed rule making in the Federal Register 
and describing the substance of proposed rules, has followed the practice 
of receiving and considering counter-proposals contained in comments 


filed in answer to notices of proposed rule making, even though the counter- 





* Reprinted in 1958 Federal Communications Bar Journal. 
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proposals suggested entirely new solutions to the problems involved in 

the proceedings. Such counter-proposals are not published in the Federal 
Register, nor is there any Commission requirement that they be served 

on other parties interested in the proceedings. The question arises, 
therefore, whether Commission consideration of comter-proposals not 
within the ambit of the original notices of proposed rule making is contrary 


to the letter and spirit of Section 4 of the APA. 


Discussion. The Attorney General’s Manual on the Administrative 


Procedure Act (1947) states the purpose of Section 4 as follows: 


“In general, the purpose of Section 4 is to 

guarantee to the public an opportunity to participate 

in the rule making process. With stated exceptions, 

each agency will be required under this section to 

give public notice of substitute rules which it proposes 

to adopt, and to grant interested persons an opportunity 

to present their views toit.” (p. 26) 
Since notice to the public is the paramount concern of Section 4 of the APA, 
it is necessary to examine the practice of the Commission with respect to 
giving notice of counter-proposals in rule making proceedings to determine 
the validity of the consideration regularly given to such counter-proposals. 

Persons desiring the Commission to adopt new rules, or to amend 

existing ones, file petitions for rule making setting forth the nature of the 
proposed rules or amendments and the reasons why they should be adopted. 
There is no requirement that the petition be served on anyone. 
However, public notice of the filing of such petitions is announced by the 
Commission in a press release, and diligent parties this way learn of 
such petitions and have an opportunity to oppose or support them if they 
so desire. Any statements supporting or opposing petitions to institute 
rule making proceedings must be served on the petitioners. (Rule 1.204, * 
If the Commission is convinced that there is sufficient substance to the 
petitions, it issues formal notices of proposed rule making which are 
published in the Federal Register. Time limitations are set for the filing 
of written comments and reply comments The average time for filing 
comments and reply comments is 30 days and 15 days respectively, 
There is no Commission requirement that comments or reply comments 
be served on interested parties since it is difficult to ascertain all of the 


parties who might have an interest in the rule making proceedings. 
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Parties opposed to the adoption of proposed rules often go 
further than merely explaining why they should not be adopted. They 
frequently offer variant solutions to the underlying problems which 
bring in new issues not within the ambit of the original notices of 
proposed rule making. For example, the Commission recently 
issued a notice of proposed rule making raising the question whether 
television channel 3 should be allocated to Ainsworth, Nebraska. 
(Television channels are allocated geographically by rule making. ! 
An existing station on channe! 3 at Omaha, Nebraska opposed the 
suggested allocation, and also petitioned the Commission to issue 
a supplementa!. notice of proposed rule making to allocate channel 7 
to Ainsworth rather than channel 3. By order released November 6, 
1956 (21 F,R. 8821), the Commission held squarely that the counter- 
proposal to allocate channe: 7 rather than channel 3 to Ainsworth need 
not be the subject of further public notice by amendment of the notice 
of proposed rule making, but that the merits of the counter-proposal 
would receive full consideration in the proceeding. A channel 7 station 
in Omaha, which had no interest in the rule making proceeding affecting 
channel 3 but had a definite interest in the issue presented by the counter- 
proposal with respect to channel 7, did not receive service of the counter- 
proposa!, was not notified of the counter~proposal by the Commission 
directly through press release or otherwise, and did not have constructive 
notice through amendment of the original notice of proposed ru.e making 
to encompass the enlarged issue. (Fortuitously, the channe_ 7 station 
at Omaha had actual notice. See Report and Order, Docket 11830, 15 
Pike & Fischer, Radio Regulation, 1617, 1620). 

In the Evansville deintermixture case (Docket No. 11,757, 15 
Pike & Fischer, RR 1573}, the Commission issued a notice of proposed 


rule making which was published in the Federal Register suggesting that 


Channel 7 at Evansville be changed from a commercial to a noncommercial 


educational channel, Comments were filed pro and con the suggested 
amendment. Some of the comments proposed that in lieu of changing 
Channel 7 toa noncommercial status, the channel should be reallocated 
to Louis’ille, Kentucky. Other comments recommended that compete 
deintermixture in the Evansville area be affectuated by deleting Channel 9 


from nearby Hatfield, Indiana, and reserving the channe! for educational 
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use at Evansville. , Neither of these counter-proposals was ever pub- 
lished in the Federal Register. However, the proposals involved had been 


the subject of previous rule making proceedings. The Commission adopted 


both counter-proposals. The question whether such action complies with 


Section 4 of the Administrative Procedure Act is now pending on appeal 
in the United States Court of Appeals for the District of Columbia Circuit 
(Owensboro onthe Air, Inc., etal. v. United States of America, et al., 
Nos. 13,776, et al. ). 

In view of the fact that Section 4 of the APA strives to insure pubtic 
notice of the substance of administrative rule making (with the exceptions 
listed in the Act), it seems clear to this Committee that the general pur- 
pose and meaning of Section 4 is vitiated by the failure of the Commission 
to provide notice of counter~proposals by means of publication in the 
Federal Register or other procedures sanctioned by Section4,. The Com- 
mittee is aware of the practical difficulties in this matter pointed out by 
the Commission in its Report and Order in the Ainsworth, Nebraska 
proceeding, referred to above: 

“Rule making proceedings could go on inter- 
minably if an administrative agency such as this 
Commission should be required, wherever a 
meritorious counter-proposal is advanced in com- 
ments, to issue a Further Notice of Proposed Rule 
Making and to extend the time for filing comments 


for a reasonable period after issuance of the further 
notice,” (15 Pike & Fischer, RR 1620). 


However, the possibility of interminable protraction of rule making 
proceedings is not in itself justification for not abiding by the require~ 
ments of the Administrative Procedure Act rather than providing a pro- 
cedural technique which would both permit compliance with the APA and 
serve administrative convenience. It also appears that there is sub- 
stantial basis for thinking that the acute problem confronting the Com- 
mission in the allocation of television channels by rule making, rather 
than upon applications therefor, is not typical of the administrative rule 
making process. 

Recommendation. The Committee has given consideration to 
techniques of notice which would both satisfy the notice requirements 
of Section 4 of the APA but avoid excessive delay in rule making pro- 


ceedings of the Federal Communications Commission, especially with 
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regard to television channel allocation rule making, but has not agreed 
upon any one of several alternatives suggested. It is recommended that 
the effort to reach agreement on a notice procedure consistent with 
Section 4 of the APA and with administrative convenience be continued 


bv the new Committee. 
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REPLY BRIEF FOR APPELLANT-PETITIONER 





I. THE ABSENCE OF NOTICE AS TO CHANNEL 9 
VIOLATED DUE PROCESS RIGHTS 


The purport of the Commission's brief is that when it issues a rule- 
making notice proposing a change with respect to a specific channel in a 
specific community, its notice duties are at an end and the proceeding be- 
comes a regional proceeding (or perhaps even a nationwide proceeding) 
involving possible changes with respect to other numbered channels in dis- 
tinct communities distant from the original one. The effect of such a prin- 
ciple would be to exempt the Commission from the requirements of Section 
4(a) of the APA and to destroy the right of; persons interested in a potential 
rule to participate intelligently in the rulemaking process. Here, the Com- 
mission took a proceeding which it had announced as being limited to possible 
changes with respect to Channel 7, Evansville, and disposed, in its final de- 
cision, of Channel 9, Hatfield, 21 miles from Evansville, with no advance 
warning to persons interested in Channel 9 that that channel was within the 
proceeding. 

Congress has placed an affirmative burden on the Commission to fol- 
low certain publication and notice procedures set forth in Section 4(a) ofthe 
APA. It is only fair that interested persons can rely on the terms of Section 
4(a) and expect the Commission to follow those procedures. The burden is 
on the Commission to follow the procedures, not on interested persons to 
proceed at their peril to guess what a rulemaking proceeding encompasses. 
A situation might arise (it has not) where the Commission would issue a 
notice announcing that a rulemaking proceeding is a regional one and that 
different numbered channels in any city within the region are susceptible of 
possible change therein. Then, if it adopted a change not specifically an- 
nounced in advance, it might with some justification claim the power to do 
so on the ground that its published notice put everyone on notice that the 
proceeding involved changes in assignments in cities throughout the region.? 


. Assuming the legality of that procedure, the "region" would have to be carefully 

defined. It would seem clear that the Commission could not, for example, announce 

that a proceeding concerned assignments within Florida, Georgia, and Alabama, and 
: (Continued on following page) 
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But that is not the situation here, for this notice spoke of community dein- 
termixture and "Channel 7." 

The Commission and intervenor WEHT attempt to make it appear that 
WTVW and the Channel 9 applicants were not reasonable in believing that 
this proceeding did not encompass possible changes with respect to Channel 
9 (see C. Br., pp. 25-31; WEHT Br., pp. 9-11). However, persons not 
desiring the deletion of Channel 9 could reasonably believe that Channel 9 
was not in this proceeding for the following reasons, among others, each 
of which WTVW relied on, as apparently did the Channel 9 applicants: 

1. The June 26, 1956, Notice of Proposed Rulemaking spoke of ''com- 
munity” deintermixture and only Channel 7, Evansville. Moreover, theCom- 
mission and its staff knew, as well as WTVW, that Channel 9 was assigned 
21 miles from Evansville and could easily have mentioned that channel in 
the Notice. 

2. Ina rulemaking proceeding in 1955 the Commission's notice had 
specifically invited comments addressed to deleting both Channels 7 and 9. 
WTVW construed the absence of such a notice here as a conscious limita- 
tion of this proceeding to Channel 7. 

3. In Docket No. 11532, the nationwide proceeding that was concluded 
the day that the instant one was begun, the two Evansville UHF stations had 
filed comments requesting the deletion of both Channels 7 and 9, but the June 
26, 1956 Notice spoke only of Channel 7. WTVW construed this as a rejec- 
tion of consideration of Channel 9 in this proceeding. 

4. The Commission had an opportunity in disposing of Mid-America's 
petition for rulemaking filed in July 1956 to enlarge this proceeding to en- 


compass Channel 9, but it did not.” e 


{Footnote 1, continued from preceding page): - 
then proceed in its final order to shift Channel 2 from Atlanta, Georgia, to Knox- 
ville, Tennessee, without a further notice of proposed rulemaking. The existing 


VHF operators on Channels 6 and 10 at Knoxville have a right to comment in advance ) w 
on a new VHF assignment in their community. In a nationwide proceeding, such as . 
was conducted prior to the Sixth Report and Order, everyone was on notice that chan- n 
nels anywhere in the country and the territories were susceptible of change and/or ni! 


new assignment, so adoption of assignments not specifically announced in advance 
might be justified. However, the published notice here gave no indication that this 
proceeding involved anything more than Channel 7. 


: The Commission's Memorandum Opinion and Order on Mid-America's petition 
gave us notice that the proposal to shift Channel 7 to Louisville was involved in the 
proceeding. 


Be —— eee 
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5. Section 4(a) of the APA imposes duties on the Commission to 
give notice of the subject matter of a proceeding, and sets forth specific 
procedures for this purpose. WTVW expected these procedures to be fol- 
lowed. 

6. Insofar as we then knew and still know, there never had been any 
instance between April 1952, when the present assignment table was adopted, 
and the end of February 1957, where the Commission had deleted an applied- 
for VHF channel without giving advance notice that this might occur. WTVW 
had no reason to expect that over four years after the Sixth Report and Order 
the Commission would depart from its traditional practice. 

7. For the foregoing reasons and others, WTVW believed that the 
proposal to delete Channel 9 contained in comments filed December 3 would 
be construed by the Commission as nothing more than a request for a new 
rulemaking notice and that there would be no final action with respect to 
Channel 9 in this proceeding under the Notice as it existed. 

The first point urged in the Commission's Brief is that the Commis- 
sion on June 26, 1956, gave "'adequate" notice that Channel 9 might here be 
involved (C. Br., p. 25). One answer to this point is that the Commission 
should have said so. We think it obvious that it did not intend Channel 9 to 
be here involved because it did not say so. It was easy for it to mention 
Channel 9 in its June 26 notice, as it had in the notice instituting the 1955 
rulemaking proceeding. In support of its contention that there was "'adequate"' 
notice, the Commission says that the June 26 notice stated that the rule- 
making was proposed in accordance with the general objectives outlined in 
the Report and Order concluding Docket No. 11532 (C. Br., pp. 25-26). If 
the objectives in that Report and Order did involve "area" deintermixture, 
then the June 26 notice should not have spoken of "improving the immediate 
television situation in individual communities" (emphasis supplied) , and it 
should have spoken of Channel 9. WTVW has shown on pages 13 and 14 of 
its Brief that the Report and Order concluding Docket No. 11532 did not 
give notice that proceedings such as the instant one were concerned with 
"area" deintermixture. Another quotation from the June 26 Report and 
Order nullifying the contention that notice was given that the Commission 
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intended to delete VHF channels to improve the television situation in 
areas is the following: 


" . . . the proponents of deintermixture have advocated the elim- 
ination of some or all of the VHF channel assignments in desig- 
nated cities. . ... Thus, deintermixture has the dual aspect of 
reducing or eliminating VHF assignments in some communities 
and of increasing the number of VHF assignments in others. ... 
It does not appear, however, that deintermixture at this stage 
would be practicable in a sufficient number of communities rep- 
resenting a sufficiently large segment of the total population to 
provide significantly enhanced opportunities for the fuller utili- 
zation of the UHF channels on a nationwide basis."" (Emphasis 
supplied) (13 RR 1571, 1576). 


The June 26 Report and Order did not put anyone on notice of anything except 
that some individual rulemaking proceedings were being instituted under an 
objective of "improving the opportunities for more effective competition 
among a greater number ofstations." 

Furthermore, the only reasonable interpretation of the rulemakings 
that were instituted on June 26 is that proceedings such as the instant one 
concerned the deletion of a VHF channel from a specific community to help 
UHF stations in the very same community, and that where the Commission 
proposed the deletion of a channel from a distant community to help UHF 
stations in some other community, its notice specifically proposed such 
deletion. Thus, it proposed to delete Channel 9, Elmira, where a UHF 
station was in operation; Channel 12 was proposed to be deleted from Fresno, 
where two UHF stations were in operation; Channel 3 was to be deletedfrom 
Madison, where two UHF stations were in operation; Channel 4 was to be de- 
leted from New Orleans where one UHF station was in operation; Channel 3 
was to be deleted from Hartford, where one UHF station was in operation; 
Channel 8 was to be deleted from Peoria where two UHF stations were in 
operation; Channel 2 was to be deleted from Springfield where two UHF 
stations were in operation. And Channel 7 was proposed to be deleted from 
Evansville, where two UHF stations were in operation. There was only one 
departure from this strict pattern of community deintermixture. That was 
in the Albany-Schenectady-Troy proceeding where the Commission proposed 
the deletion of Channel 10 from Vail Mills, although the two benefitted UHF 
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stations were in Albany and Schenectady. Thus, in the only instance in 


which there was any deviation from the concept of deletion of a VHF from a 
particular city to help UHF in that city, specific advance notice was given. 
WTVW, therefore, had a right to assume that this proceeding did not involve 
removal of a channel from a distant city to, help stations in Evansville. The 
Commission had a burden under Section 4(a) of the APA of saying so if it did. 

The next factor which the Commission uses in arguing that there was 
adequate notice on June 26 is the statement in the June 26 Notice that "Any 
interested party who is of the view that the proposed amendment should not 
be adopted, or should not be adopted in the form set forth herein, may file 
[comments]."' Assuming arguendo that the Commission has the legal power 
to shift to private parties the burden which Section 4(a) of the APA imposes 
on it with respect to the giving of notice, this statement could only be re- 
garded as alerting interested parties that alternative uses of Channel 7 were 
involved in the proceeding. The Notice itself proposed to make Channel 7 
the educational reservation instead of Channel 56. If this proposed amend- 
ment was to be adopted in some other form, conceivably this might include 
the shifting of Channel 7 to some other city or the outright deletion of Chan- 
nel 7 without reserving it for educational purposes. It is unreasonable, 
however, to consider as another form of the proposal to reserve Channel 7 
for educational purposes in Evansville the deletion of Channel 9 from a dis- 
tinct community 21 miles from Evansville., Mid-America, while defending 
the deletion of Channel 9 before this Court, entertained so much doubt about 
the legality of the Commission's counterproposal procedure that in July 
1956 it filed a pleading asking for a new notice of proposed rulemaking look- 
ing towards the shifting of Channel 7 from Evansville to Louisville. There 
is no explanation in its brief why it did this, although it insists that the Com- 
mission could delete Channel 9 notwithstanding that the notice involved only 
Channel 7. 

The Commission in its brief also relies on the history of deintermix- 
ture as a foundation for its position that WT VW and the Channel 9 applicants 
were apprised that this proceeding might involve Channel 9. The Commis- 
sion in its March 1 and June 24 orders deciding the rulemaking proceeding 
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did not rely on the deintermixture history in disposing of the arguments 
relating to the absence of notice (see par. 28, March 1; par. 3, June 24). 
In any event, that history shows that the Commission's actions were such 
as to affirmatively mislead interested persons into believing that Channel 


9 was beyond the bounds of this proceeding. 

Between pages A 3 and A 8 of the Appendix to our brief WTVW has 
set forth the Notice of Proposed Rule Making instituting the 1955 proceeding 
relating to Channel 7, Evansville, and Channel 9, Hatfield (Docket No.11334). 
Because that Notice had specifically proposed changes with respect to Chan- 
nels 7 and 9, we believed that the Commission meant what it said here in 
proposing a change only with respect to Channel 7. Docket No. 11334 was 
terminated on November 10, 1955, in order that the Commission could en- 
ter upon a nationwide rulemaking proceeding (Docket No. 11532). WFIE 
and WEHT filed comments therein proposing that Channels 7 and 9 be de- 
leted, and when that proceeding was terminated on June 26, 1956, with the 
issuance of a Notice speaking of community deintermixture and with no men- 
tion of Channel 9, this provided us with still further proof that the Commis- 
sion had ruled out any consideration of Channel 9 in this proceeding. On 
September 5, 1956, the Commission issued a Notice of Further Proposed 
Rule Making in this and the other allocation proceedings announcing offset 
carrier designations (R. 90). But it did not take a similar procedural step 
with respect to what would seem to be a far more important matter -- the 
deletion of a channel (9) in hearing status. On October 22, 1956, the Com- 
mission issued a Memorandum Opinion and Order on the petitions of Mid- 
America and others for rulemaking to shift Channel 7 to Louisville. This 
was an opportunity for the Commission to enlarge the scope of the proceed- 
ing so as to put interested parties on notice that Channel 9 was within the 
proceeding, but it did not do so. The Commission in its brief, in support 
of the argument that WTVW had notice, also refers to the statement in the 
Memorandum Opinion and Order released December 3, 1956, denying 
WTVW's Petition for Withdrawal of Notice of Proposed Rulemaking, to the 
effect that the proposal of June 26 "is merely a proposal, which may or may 


not be adopted in the form proposed."" This statement, which came intoour 
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hands after we filed our original comments.,, told us nothing more than what 
we had been told in the original notice. As shown above, assuming arguendo 
that the Commission may exempt itself from the requirements of Section 4 (a) 
of the APA, another "form" of the proposal in the notice might be shifting 
Channel 7 to some other city or outright deletion, not a change in a channel 
21 miles away. This history, which the Commission in its brief attempts 
to twist to its advantage, is, therefore, positive evidence that the Commis- 
sion here followed a course the effect of which was to mislead WTVW and 
the Channel 9 applicants, to their substantial prejudice. 

The Commission's brief next refers to the fact that the comments of 
the UHF stations, filed December 3, proposing the deletion of Channel 9 
came into WTVW's hands. This is true, but we relied on Section 4(a) of 
the APA which imposes the burden of giving notice on the Commission, the 
history of deintermixture, and the other factors set forth above, and in our 
reply comments disputed any consideration of Channel 9 in this proceeding 
as being inconsistent with the APA (R. 712-720). Specifically stating that 
we did not waive this objection, we then devoted the following 10 pages of 
our reply comments to considering the demerits of the plan to delete Chan- 
nel 9 as well as Channel 7 (R. 720-730). This was only because we thought 
the Commission might treat the WFIE-WEHT comments as a petition for 
the issuance of a notice of proposed rulemaking, and we hoped to abort such 
a notice. But we expected that if our arguments were rejected, there would 
be a new notice of proposed rulemaking. The Channel 9 applicants never 
filed any statement addressed to the merits of the Channel 9 proposal, being 
of the justifiable belief that that channel was not in the proceeding. They 
filed only a Motion to Strike on the day for reply comments (R. 474-476). 
We think it unfair that anyone could be victimized as have the Channel 9 
applicants for merely pointing out to the Commission its legal duty to fol- 
low the procedures of Section 4(a) of the APA. Had WTVW known that 
Channel 9 was within this proceeding, it would have ascertained from leaders 
of Hatfield, Indiana, and Owensboro, Kentucky . their position with respect 


Each of the applicants for Channel 9 operates a radio station in Owensboro, 
Kentucky (one also operates a newspaper there), which is a community of substantial 
population, 33, 651 persons (1950 Census). For all practical purposes Owensboro 
would be the principal city of that channel, although the applicants also regard Hat- 
field as their principal city. 








8 
to the deletion of Channel 9, and would have presented those views to the 


Commission, unless such persons expressed an intention of individually 
filing. WTVW filed matters of that nature in the 1955 proceeding, where 
deletion of Channels 7 and 9 were rejected, and it knows that there is strong 
feeling in Hatfield and Owensboro against the loss of Channel 9. It may be 
suggested that WIVW could have done this in preparing its petition for re- 
consideration after the March 1 Report and Order, but it had a right to know 
what the proceeding involved before the final order came out. It may be that 
if the public had been apprised that Channel 9 was within this proceeding 
additional comments and arguments by opponents of the deletion of that chan- 
nel would, in an evaluation and weighing of the comments pro and con, have 
resulted in the Commission reaching a different decision. It is also to be 
noted that the Commission's procedure whereby a notice is issued which does 
not give notice of what is in the proceeding means that a person opposing a 
“counterproposal” can file only reply comments, while the proponent can 

file both original and reply comments, or an opponent may never know of the 
counterproposal and thus lose all opportunity to comment because the Com- 
mission has no procedure for giving public notice of the substance of "counter- 
proposals." 

The Commission next contends that "Congress did not intend that an 
agency must announce a particular rule and strictly adhere to it throughout 
the entire rule-making proceeding in order to avoid any possibility of sur- 
prise” (C. Br., p.28). Perhaps Congress did not intend that an agency must 
adopt a rule in exactly the form set forth in the notice of proposed rule- 
making, but we do think that Congress did not intend an agency to adopt a 
rule as to which there was absolutely no hint in the original notice and as to 
which the agency followed a pattern of action leading interested persons into 
the belief that such a rule was outside the scope of the proceeding. The Com- 
mission and intervenor WEHT rely on four cases in support of the proposition 


that an agency may adopt rules that may vary from those initially proposed , 
in the notice of rule-making. Those cases are not applicable to the situation » 
at hand, as is evident from the following discussion: LS 


A. In American-Trucking Assns. v. United States, 344 U.S. 298, 


#4... 


9 

the ICC instituted a rulemaking proceeding on January 9, 1948, concerning 
the adoption of proposed rules for the motor carrier industry. A practice 
known as "trip leasing" had been used in the industry and this was one of the 
matters to be considered in the proceeding. The order instituting the pro- 
ceeding (13 F. R. 369) declared all authorized carriers as parties respon- 
dent and set forth the practices to be investigated, four possible schemes 
of regulations, and suggested rules. About 80 witnesses presented testi- 
mony, after which the Examiner issued a report and proposed rules. Division 
5 of the ICC confirmed the Examiner's findings but amended his proposal in 
a manner which went to the heart of the problem. That is, the Examiner had 
proposed rules abolishing trip leasing, but Division 5 decided that it should 
be permitted. Petitions for reconsideration were filed and oral argument 
was held. "The Commission's report, dated May 8, 1951, in effect adopted 
the Examiner's proposed rules. . . ."' (344 U.S., at p.307) Thus, the Com- 
mission has here incorrectly stated what happened in that case. The Com- 
mission in its brief states (p. 29) that the rules adopted by the ICC as to the 
leasing of trucks "varied in greater or lesser degree. . . from the recom- 
mendations of the examiner, "' but the Supreme Court's opinion says that the 
ICC adopted the Examiner's proposed rules. 

One difference between that case and the present one is that there 
the Commission made all motor carriers who would be affected by the pro- 
posed rules parties to the proceeding, while here the Commission never 
hinted that the Channel 9 applicants were parties to this proceeding. Secondly, 
as the Supreme Court states, the appeal through the Courts in the American 
Trucking case was for the purpose of challenging the abolition of trip leas- 
ing, and the original notice instituting that proceeding put all parties on 
notice that trip leasing was a matter to be considered in the proceeding. 
This is clear from the Supreme Court's treatment of the appellants’ argu- 
ment that since the abolition of trip leasing was confiscatory of their busi- 
nesses, the District Court in passing on the validity of the rules should have 
heard evidence by the appellants to this effect. The Supreme Court said that 
the appellants were not entitled to present new evidence in the District Court 


as to the confiscatory effect of the rules, in part, because there was no 
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constitutional principle protecting their businesses from confiscation as a 
result of the rules, the proceeding not being a rate making one, and also be- 


cause they were apprised that the abolition of trip leasing was a problem in 


the proceeding before the Commission: 


"Moreover, we are clear that appellants had an opportunity 
to introduce this very evidence in the agency proceedings, 
for it required no great prescience, in view of the notice of 
the hearings published by the Commission, to know that they 
would concern the importance and desirability of the very 
practices appellants seek to protect [trip leasing]." (344 
U.S., at p.321) 


While notice was there given in the original announcement of the proceeding 
that trip leasing was involved, no parallel situation exists here. The fact 
that the Supreme Court pointed out that the original order there put parties 

on notice that trip leasing was involved is proof of the obligation of the agency 
to give notice of the scope of a proceeding, a responsibility which the Com- 
mission here abdicated. Another distinction between that case and the 
present is that the appellants there made no claim that the notice require- 
ments of Section 4 of the APA had been violated. In this respect, the Supreme 
Court stated: "There is no question but that the Federal Register notice and 
participation requirements were satisfied." (Footnote 18, 344 U.S. at p. 319). 
Here, however, non-observance of Section 4(a) is a basic issue. Another 
distinction is that in American Trucking, even if the original order did not 
give notice that trip leasing was involved (and the contrary was true), the 
Examiner's proposed rules did and there was ample opportunity to challenge 
the abolition of trip leasing before the rules were finalized by the ICC. Here, 
on the other hand, the final deletion of Channel 9 was the notice itself. Con- 


ceivably the Commission might be on sounder ground in referring to Ameri- 


can Trucking if it were here attempting to defend an assignment not specifically 


announced in advance made in a nationwide proceeding involving changes in 
assignments over the whole nation. Perhaps some analogy might be possible 
between the ICC’s promulgation of rules for an entire industry and a pro- 
ceeding to allocate channels on a nationwide basis. But the instant proceed- 
ing was a limited one and announced by the Commission as involving only 
Channel 7, But American Trucking cannot be regarded as authority for the 


making of an unannounced change even in a nationwide allocation proceeding, 
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since there was no notice question in that case, everyone having notice that 
the abolition of trip leasing might be a result of the proceeding. 

B. In Logansport Broadcasting Corp. v. United States, 93 U.S. App. 
D.C. 342, 210 F. 2d 24 (1954), the petitioner claimed that the Commission 
had departed from certain "priorities" which it had announced would be 
used in making assignments in the master television allocation plan and had 
applied an unannounced principle of assigning VHF channels to the larger 
cities. The petitioner said that this was a violation of Section 4(a) of the 
APA. The Court answered this argument in two ways. It said, first, that 
Section 4(a) requires only that the prior notice include "a description of the 
subject and issues involved" and the procedure followed by the Commission 
fulfilled that requirement. It said, secondly, that the priorities were in- 
tended as guides and not as inflexible, unchangeable rules. It added that 
the Commission was not required to start the proceedings all over again 
when it decided to take account of some additional factor and, if it were, 
the proceedings might never be terminated. 

One distinction between that case and this is that our notice conten- 
tion as to Channel 9 is that we did not receive notice of the very subject of 
the rule, not that we did not receive notice of a factor to be used in decid- 
ing whether the rule should be adopted. A more stringent standard of notice 
necessarily applies to the substance of the rule than to the standards that 
might be used in deciding whether or not a rule should be adopted, parti- 
cularly in a limited proceeding such as the present. This is clear from the 
requirement in Section 4(a) of the APA that the Commission must publish 
“either the terms or substance of the proposed rule or a description of the 
subjects and issues involved."" The "terms" of the rule pertaining to Chan- 
nel 9 were not published and the only "description of the subjects and issues 
involved" was the reference to Channel 7 and the statement as to improving 
the television situation in individual communities. While the type of notice 
given by the Commission as to a factor to be employed in a nationwide rule- 


making proceeding may have been adequate in Logansport, the total absence 


of notice as to the rule to be adopted in this limited proceeding does not satis- 


fy the terms of Section 4(a). While the "priorities"' were not intended as 
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inflexible rules, the deletion of Channel 9 is a fixed rule and agency notice 


was required. 

Another matter distinguishing Logansport from the present case, is 
the Court's comment that the Commission was not required to start the 
proceedings all over again when it decided to take account of some additional 
factor, and, if it were, the proceedings might never be terminated. Logan- 
sport was an appeal from the nationwide rulemaking proceeding lasting over 
43 months, and which ended with the adoption of the present master table 
of television allocations. The Court in the Logansport decision referred to 
the fact that there were over 1500 submissions of evidence and over 350 
controverted allocations. The proceedings were complex, involving oral 
testimony and written comments on such questions as which channels should 
be assigned to which cities, what engineering standards should be adopted 
for separations between stations on the same and on adjacent channels, and 
whether UHF should be intermixed with VHF. The massive Sixth Report 
and Order reflects the complexity of that proceeding. It was reasonable 
there for the Commission to be allowed to conclude its mammoth under- 
taking, particularly since everyone was on notice that channel assignments 
throughout the nation were being made. But the present case is not like that. 

Most of the channel assignments adopted in the Sixth Report and Order 
had been specifically announced in advance in intermediate notices of further 
rulemaking. * Some unannounced assignments were made, essentially be- 
cause of the necessity of adjusting mileage separations, but those were with 
respect to new assignments, not existing assignments in hearing status as 
here. See Chesapeake Television Broadcasting, Inc., 8 RR 125 (1952), and 
Polan Industries, 8 RR 130 (1952). Assuming arguendo that in a nationwide 
rulemaking proceeding, known to everyone as such, the necessity of adjust- 
ing mileage separations may warrant new assignments without specific ad- 
vance notice, it does not (and cannot) follow that the Commission has the 
legal power to delete an existing channel without advance notice in a pro- 
ceeding such as the present, which is limited in scope, where specific per- 


sons who are known to the Commission have obvious interests, and where 


* This paragraph is responsive to Footnote 3, pp. 7-8, of WEHT's Brief. 
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no mileage separation requirements intrude to justify an unannounced shift. 

C. In Civil Aeronautics Board v. State Airlines, 338 U.S. 572, 
Piedmont a State had applied for different routes in a geographical area 
including all or part of 14 southeastern states. After consolidated hearings 
on the applications of State, Piedmont, and 23 other applicants for routes 
in the same general area, the Board awarded Piedmont new routes not 
specifically sought in its application and more nearly approximating those 
sought by State. State attacked this order on the ground, among others, 
that since Piedmont had not applied for the particular routes certified, 
State had had insufficient notice that the Board might consider Piedmont 
as a competing applicant, and hence had had no fair opportunity to present 
evidence discrediting Piedmont's fitness to serve those routes. The Court 
held that there was sufficient notice to State, even though Piedmont's appli- 
cation covered routes which differed markedly from those awarded. In so 
holding, the Court approved the principle that in certification proceedings 
the prime consideration is the public interest in the establishment of a sound 
transportation pattern and not how an individual proposal would benefit the 
applicant. The Court concluded that the requirements of notice are satisfied 
when interested parties are sufficiently informed of the issues so that they 
may present evidence which will enable the Board to reach its decision on 
the basis of all available information. In finding that State had received 
adequate notice under this test, the Court noted: (1) State sought certificates 
in the same general area, was a participant in the same proceedings, and 
had argued against Piedmont before the Board. In short, State recognized 
Piedmont as a potential competitive applicant. (2) The Board, in the exer- 
cise of its informed judgment, had denied State's petition for reopening of 
the proceedings in order to present evidence bearing on Piedmont’s qualifi- 
cations. 

That case is inapplicable here since it was an adjudicatory proceeding 
involving interpretation of the Board's licensing power under Sections 401(d) 
(1) and (2) of the Civil Aeronautics Act, while the present case involves the 


5 The summary of this case is a paraphrase of the summary contained in City 
of Dallas v. Civil Aeronautics Board, 94 U.S. App. D.C. 75, 221 F.2d 501. 
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standards set forth in Section 4 of the APA. It is inconceivable that the 
requirements of Section 4 could be read out of the APA insofar as the Com- 
mission is concerned on the basis of a case which did not involve Section 4. 
Furthermore, State Airlines had been named as a party to that proceeding 
and knew that evidence presented by the 24 other parties might have a bear- 
ing on its chances for success. Here, however, while WIVW knew it was a 
party (only insofar as Channel 7 is concerned), the Channel 9 applicants 
never were apprised of the fact that they were parties, and did not regard 
themselves as such, as witnessed by their Motion to Strike. Moreover, 
assuming arguendo that the State case bears any relevancy to Commission 
allocation rulemaking proceedings, the only kind of case to which it might 
relate would be a proceeding to consider television allocations over a region 
or in the nation. Thus, the State case involved routes connecting chains of 
cities over an entire region of the nation proposed by various carriers. If 
any analogy were sound, it would only be that in a regional proceeding when 
the Commission is apportioning and adjusting assignments between cities 
throughout the region it may depart from the assignments proposed in ad- 
vance. Of course, there, however, everyone would know that channels 
throughout the region were susceptible of change. For the Commission to 
contend that the State case is applicable here is for it to argue that the no- 
tice which it gave opened this proceeding to the consideration and adoption 
of changes in assignments within more than 100 miles of Evansville, in- 
cluding channels in Princeton, Indiana; Owensboro, Kentucky; Harrisburg, 
ilinois; Terre Haute, Indiana; Bloomington, Indiana; Paducah, Kentucky; 
Indianapolis, Indiana; and at least a dozen other cities, including Hatfield, 
Indiana. After all, operating stations in Terre Haute, Bloomington, 
Indianapolis, Louisville, and Paducah have coverage contours which inter- 
sect the Grade B contour of WIVW and the alleged "delicate allocation 
balance of the over-all Table of Assignments” (C. Br., p.30) would bring 
them in here too. Neither the State case nor any principle of law authorizes 
the Commission to release a limited notice and then to turn the proceeding 
into a regional one. The Commission also cites City of Dallas v. Civil 
Aeronautics Board, 94 U.S. App. D.C.175, 221 F.2d 501, cert. den. 348 U.S. 
914. That case followed and applied the holding of the State Airlines case. 
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No independent discussion of that case is set forth herein since the same 
matters which distinguish the holding in the State Airlines case are appli- 
cable to the Dallas case. 

The Commission suggests that as a practical matter this proceeding 
was bound to involve channel changes in other communities (C.Br., p.30). 
We agree that this proceeding was bound to involve the proposal to shift 
Channel 7 to Louisville since the Commission had specifically announced 
this in a Memorandum Opinion and Order issued in advance of the deadline 
for comments. But we do not agree that as a practical matter this pro- 
ceeding was bound to involve Channel 9, Hatfield. In addition to what we 
have said above, on the day that the Notice of Proposed Rule Making in 
this case was released, the notice instituting the New Orleans case came 
out proposing that only Channel 4, New Orleans, be deleted. This occur- 
red notwithstanding that Channel 6 was assigned and in use in that same city. 
Therefore, it was perfectly reasonable for us to suppose that the Commis- 
Sion was contemplating herein the deletion of only VHF Channel 7 and in- 


6 
tended to leave alone a VHF channel assigned 21 miles away. 


The next part of the Commission's argument apparently is that a 
single channel assignment can seldom be considered in isolation and that the 
Commission can in a proceeding such as the present reallocate over an en- 
tire region because of the "delicate allocation balance of the over-all Table 
of Assignments." (C.Br., pp.30-31). In addition to our points above, if it 
felt this way, why did it mislead people by instituting 13 separate rule- 
making proceedings on June 26,1956, instead of one large rulemaking pro- 
ceeding such as that which culminated in the Sixth Report and Order? Also, 
why did it not talk of regional or area deintermixture in its notice and men- 
tion Channel 9? It ought to say what it means. 

The Commission then argues that all doubt as to what the proceeding 
encompassed was removed when the Commission published the March 1 
Report and Order (C. Br., pp. 31-32). Persons opposing the deletion of 

In support of its assertion that as a practical matter this proceeding was bound 

to involve channel changes in other communities, the Commission comments: 'Dele- 
tion of Channel 7, in any event, would have entailed consideration of what channel 


should be assigned to Evansville as a replacement. (C.Br., p.30). But the June 26 
Notice says that the replacement for Channel 7 was to beChannel 56, Evansville. 
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Channel 9 had a right to have their contentions weighed and evaluated con- 
temporaneously with those of persons favoring the deletion. 

The final part of the Commission's brief is an attempt to distinguish 
Hotch v. United States, 212 F.2d 280 (C.A., 9th Cir. ). That case is "on all 
fours" with the present. case. There, the appellant had been convicted of 
violating a Department of the Interior regulation closing the Taku Inlet in 
Alaska to commercial fishing after 6 p.m. each day. The regulation alle- 
gedly violated had not been published in the Federal_Register, either as a 
proposed rule or after it was adopted, but the appellant had actual knowledge 
of its existence. Despite this fact, the Court invalidated the conviction, 
holding that where a regulation has not been promulgated in accordance with 
the procedures in the APA, it is invalid even as to persons with actual know- 
ledge of its existence. In a considered opinion, the Court observed that 
the APA and Federal Register Act: 


", . . are more than mere recording statutes whose 
function is solely to give constructive notice to persons 
who do not have actual notice of certain agency rules. 
[footnote omitted] The Acts set up the procedure which 
must be followed in order for agency rulings to be given 
the force of law. Unless the prescribed procedures are 
complied with, the agency (or administrative) rule has 

not been legally issued, and consequently it is ineffective." 
(at p. 283) 


"We hold that since neither the proposed regulation nor 
the regulation itself in the instant case were ever pub- 
lished, the regulation is not valid whether or not appel- 
lant had actual notice of its contents. . . ."* (at p. 284) 


The Commission says that in the Hotch case there was no "publication of 
any notice of proposed rule making" (C. Br., p.32), but the Court used as a 
reason for striking the rule the fact the "the proposed regulation" was never 
published. The "proposed regulation" here -- that is, the absence of a VHF 
channel in Hatfield -- was never published, and within the principle of the 
Hotch case, it is a void rule. The parallel to the Hotch case is exact. The 
fact that the regulation in the Hotch case imposed criminal penalties ob- 
viously had nothing to do with the Court's reasoning. The principle of the 
Hotch case is that the procedures set forth in Section 4 of the APA are 
conditions precedent to the promulgation of a valid rule, and if those pro- 
cedures are not followed the rule is void. 


Be — eee 
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The need for applying that principle here is readily demonstrable. 
The Commission makes television allocations in written proceedings in 
which anyone may file comments. VHF assignments are scarce and hence 
valuable. Vigorous popular feeling invariably arises where there is a plan 
to delete a VHF channel. Because of their scarcity many regard them as a 
mark of prestige for the city where they are assigned. A VHF assignment 
gives advertisers the ability to reach far out beyond the city limits to show 
their products to a rural audience. It gives governmental agencies and civic 
organizations a chance to present their messages far out into outlying areas. 
On the other side of the coin, it gives residents of outlying areas the oppor- 
tunity to be in contact with a city many miles away. The possible loss of 
Channel 9, Hatfield, is important, therefore, not only to WIVW and the 
Channel 9 applicants, but to the Chambers of Commerce of Hatfield and 
Owensboro, businessmen, civic organizations, governmental agencies, and 
private citizens in those cities, as well as in towns many miles from those 
cities. In losing Channel 9, Hatfield and Owensboro are actually losing 
their only chance for a local service and for the impetus to economic develop- 
ment that the wide area coverage of Channel 9 would bring. There will be 
no UHF station in Hatfield or Owensboro, and the Commission knows it. 
Channel 9 was the only chance those cities had to have their own station. 
However, the secret that Channel 9 was in this proceeding precluded the 
large number of persons interested in a local service for Hatfield and 
Owensboro from making their views known to the Commission. With respect 
to Channel 7, the Evansville Chamber of Commerce filed comments oppos- 
ing the deletion of Channel 7 (R. 140-208) and other persons opposed the 
deletion of Channel 7 from Evansville. In all of the rulemaking cases insti- 
tuted on June 26, 1956, involving the potential deletion of a VHF channel, a 
wide variety of persons and civic organizations made their views known to 
the Commission, and they would here too if put on notice as to Channel 9. 
Application of the Hotch principle is necessary here, so that in a real sense 
"all interested persons", including civic organizations, governmental bodies, 
chambers of commerce, and private citizens, will have the opportunity of 


making their views on Channel 9 known to the Commission. 
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As stated above, WITVW relied, in part, on the Commission's notice 
practices since the promulgation of the Sixth Report and Order in conclud- 
ing that Channel 9 was not involved here. Between April 14, 1952, the date 
of issuance of the Sixth Report, and March 1,1957, there had never been an 
instance where a VHF channel for which an application was on file had been 
deleted in a rulemaking proceeding without the issuance of an advance notice 
by the Commission proposing the deletion. We were sure of this in 1956 
and 1957 and still are after research for these briefs. Actually, this prac- 
tice of deleting VHF channels for which applications had been filed only 
came on the scene March 1,1957, when the Commission decided to go in for 
deletion of VHF channels from Springfield, Ilinois; Peoria, Ilinois; and 
Hatfield, Indiana, to "improve the opportunities for effective competition." 
Prior thereto, the existence of an application for a channel was interpreted 
by the Commission as meaning that there was a need for and interest in the 
channel in the community where assigned, so it should not be moved to 
another city. (E.g., Monahans, Texas, 14 RR 1565 (1956)). The Commission 
cites only two cases where changes not announced in advance were made in 
a rulemaking proceeding between April, 1952, and the end of February, 1957 
(C. Br., p. 28). WEHT cites none (and neither does ABC or Mid-America 


in the consolidated cases). Both of the cases cited by the Commission are 


irrelevant. 

In John H. Phipps, 11 RR 1527 (released September 23, 1954), Phipps 
had found that Channel 2 could be assigned to Havana, Florida, consistently 
with mileage separation requirements and without disturbing any existing 
assignments. A rulemaking notice was issued inviting comments on that 
proposal. The Alabama Educational Television Commission in its comments 
proposed the assignment of Channel 2 to Andalusia, Alabama, where it also 
could be assigned. The Commission adopted the latter proposal. If the 
procedure followed there was legal (and Phipps never appealed), a change 
without advance notice with respect to a brand new assignment is no pre- 
cedent for an unannounced change with respect to a channel that had been 
in hearing status for about three years. 
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The other case cited by the Commission is Tri-County 
Broadcasting Co., 11 RR 1527 (released December 17, 1954). There 
a Fort Lauderdale UHF permittee sought a different channel number 
so that it could operate from the Miami antenna farm. The Com- 
mission's notice proposed certain UHF channel shifts in that area. 
After the deadline for filing comments, the UHF permittees whose 
channels were to be shifted filed a petition proposing a different 
scheme of UHF channel shifts. The Commission adopted this new plan. 
The permittee of Channel 33 in Miami (a channel that has never been 
used) and an AM station in Miami had opposed adoption of the late 
proposal, but the published proposal was as objectionable to them as 
the proposal adopted. They did not want a Fort Lauderdale station at 
the Miami antenna farm, whatever channel changes might be involved. 
The adoption of UHF channel changes in a proceeding when the issue, 
known to everyone, was whether or not a UHF permittee should be 
allowed to use the Miami antenna farm, regardless of what channel 
changes might be adopted, has no relevancy here. 


The failure of the Commission and the intervenors to cite any 
case between the Sixth Report and March 1957 where an applied-for 
VHF channel was deleted without advance notice confirms the under- 
standing of the Commission's practices that we had prior to March 1, 
1957, and our review of the rulemaking cases before that date in 
preparation of these briefs. On March 1, the Commission discarded 
its practice of five years. It deleted Channel 9, Hatfield. That same 
day, it also decided that Channel 6, Schenectady, on which WRGB 
had been operating for several years, should be deleted to make the 
Tri-City area all-UHF. There had been no advance notice that Channel 
6 was within that proceeding. WRGB, thereupon, filed a petition for 
reconsideration arguing that the Commission had violated the notice 
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requirements of Section 4 of the APA. Subsequently, however, the 
Commission decided to make that area all-VHF. The fact that this 
appeal is the first time that a notice question in connection with an 
assignment has been raised is itself proof that a practice which the 
Commission says is "well established" never existed (see par. 3, 
June 24). 


The deletion of Channel 9 should, therefore, be reversed. The 
reversal, of course, could be based purely on the facts of this case, 
for on the facts interested persons had no reason to believe that a 
possible deletion of Channel 9 was within the proceeding. 


Ol. WHITE AREA AND COMPETITIVE CONSIDERATIONS 


Since the filing of our brief, this Court has affirmed the Com- 
mission in WIRL Television Co. v. United States, _U.S. App. D.C. 


, 253 F.2d 863 (1958); Sangamon Valley Television Corp. v. 


United States, Case No.13,992, May 5, 1958; Springfield Television Co. 
v. United States, Cases No. 14,050 and 14,051, June 19, 1958; and 


Winnebago Television Corp. v. United States, Case No. 14, 086, July 
2, 1958. The first two cases involved petitions for review by persons 


objecting to the Commission's actions on March 1, 1957, deleting 
Channel 8 from Peoria, Illinois, and Channel 2 from Springfield, 
Illinois. The last two cases involved objections by UHF stations to 

the Commission's decisions on March 1, 1957, not to delete Channel 

3 from Hartford, Connecticut, and Channel 3 from Madison, Wisconsin. 
None of those cases involved the notice problem. Moreover, none of 
those cases involved questions as to the deletion of an existing VHF 
service, so that this case in another major respect stands alone. The 
following matters, among others, can in no sense be regarded as having 
been determined by previous cases. 


The Commission in its brief (p. 20) makes unreasonable and errone- 
ous statements as to the possible reactivation of WRAY-TV and the alleged 
plans 
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for the Evansville UHF stations to increase their coverage. T The Court's 


attention is respectfully referred to the footnote on page 33 of our brief 
where this matter has been stated accurately. 

The Commission's brief refers to the Commission's "assumption" 
that the Princeton UHF permittee would resume operations if Channels 7 
and 9 were deleted (C. Br., p. 20). This was not an "assumption" as much 
as a casual hypothesis. WTVW showed in its reply comments that over 
70,000 persons would lose their only television service through deletion of 
Channels 7 and 9. Inthe June 24, 1957 Memorandum Opinion and Order, 
which was the Commission's final word on the subject, it really agreed with 
the figure of over 70,000 but it cancelled out this enormous loss of service 
by saying that "it is clear that the mere reactivation of a UHF station at 
Princeton and which has been constructed there and for a time was on the 
air, would eliminate most of the white area that would result from a de- 
intermixture of the Evansville area" (par. 6, June 24). This statement 
amounts to nothing more than a comment that "if the Princeton station were 
reactivated, most of the white area would be eliminated." There is no 
attempt by the Commission to predict that the UHF station would be re- 
activated. The Princeton owner did not file comments in this proceeding, 
and the Commission did not consult him to ask him whether he would re- 
activate his station if Channels 7 and 9 were deleted. There was thus 
nothing in the record on which the Commission could rationally base a 
"prediction" that the Princeton station would go back on the air if Channels 7 
and 9 were deleted. Nor did the Commission even attempt to rely on its 


. WEHT argues (WEHT Br., p. 13) that WTVW'S contentions as to the Commis- 


sion's white area reasoning and assessment as to competitive effects are not 
ripe for review here because they are being explored in the show cause hearing now 
in progress. There is, however, no challenge to our right to be in this Court on 
the deletion of Channel 9. The Commission, at an earlier point herein, challenged 
WTVW's standing to appeal from the deletion of Channel 9, and after a full dis- 
cussion by the parties of their positions in comprehensive pleadings, this Court 
decided that WTVW had standing to appeal from the deletion of Channel 9 and con- 
solidated its cases with those of the Channel 9 applicants. (Order, dated August 16, 
1957). Since the Court has decided that WTVW is properly here, it may urge any 
error it urged on the Commission as to Channel 9. The final action deleting 
Channel 9 rests on white area matters and competitive problems, and those things 
are ripe for review here as in the case of any final order, notwithstanding that they 
are also involved in the Channel 7 show cause hearing. 
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experience or expertise to "predict" the reactivation of the Princeton 
station. Had it made such a "prediction", it would have been speaking ir- 
rationally since the Princeton station went off the air long before Channel 7, 
Evansville, went on the air. Its competitive survival problems had nothing 
to do with Channels 7 and 9, but resulted from penetration into Princeton of 
VHF stations in Terre Haute and Indianapolis, which conditions are con- 


tinuing and would continue even if Channels 7 and 9 were deleted. But, as 
is clear, there was no "prediction."" It is irrational and capricious for an 
agency to recognize the problem of the loss of the only existing service to 
over 70,000 persons (now being provided by WI VW) and to cancel out this 
loss by a hypothetical suggestion which it does not even attempt to predict 
will become fact. This also violates Section 1 of the Communications Act 
{47 U.S.C.A. 151), which imposes on the Commission the duty of devising 
through its rulemaking authority the basis upon which all people of the 
United States may receive service. C. J. Community Services, Inc. v. 
Federal Communications Commission, U.S. App.D.C. _, 246 F. 2d 
660 (1957). That duty cannot be so cavalierly fulfilled by the kind of "reason- 
ing” here, when the Commission is deciding to take away the only service 
being enjoyed by over 70,000 persons. 

Unlike the WIRL and Sangamon cases, where the deleted VHF channel 
had never gone on the air, Channel 7 has been on the air since August, 1956. 
Therefore, as of the time the Commission rendered its decisions here it had 
a record of VHF and UHF competition in Evansville. It was undisputed that 
WTVW had sustained severe operating losses and that the UHF's have been » 
profitable for a great period of time. Nevertheless, the Commission did not & 
consider and weigh into its decision the undisputed facts of the Evansville 
market. While it couldn't do this in the WIRL and Sangamon cases, where 
the VHF's never got on the air, it could do so here. Perhaps, after con- 
sidering these facts, it might nevertheless have reached the same final 


result but to fail to consider them was capricious. The decision in this case ‘ 
was dictated, purportedly, by the application of Criterion 5: "Whether, tak- ‘ 
ing into account all the local circumstances, the elimination of a VHF . 


channel would be consistent with the objective of improving the opportunities 
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for effective competition among a greater number of stations." The Com- 
mission found, under this criterion, that the elimination of Channel 7 and 9 
will improve the opportunities for effective competition among a greater 
number of stations. While purportedly applying Criterion 5, paradoxically 
it did not apply it at all. The record of actual experience in UHF and VHF 
coexistence in the market is logically the most significant "local circum- 
stance" for the purpose of determining whether the objective of improving 
the opportunities for effective competition among a greater number of 
stations would be fostered by deleting Channels 7 and 9. To ignore that 
record is to fail to apply the criterion. In other words, this case was 
decided on the application of a criterion which was never really applied. ® 

In deciding that the objective of improving the opportunities for more 
effective competition among a greater number of stations in the Evansville 
market would be served by deleting Channels 7 and 9, the Commission relied 
solely on its "experience in other markets . . ." (par. 20, March1). This 
reliance on "experience" is the heart of the decision to delete Channel 9. 
WTVW, in its petition for reconsideration, discussed every single market 
where there had been a UHF failure and distinguished all of these markets 
from Evansville (R. 788-803). Assuming arguendo that the Commission was 
justified in relying on its "experience" in the March 1 order, it surely was 
incumbent on it to name, inits June 24 decision, at least one market from 
which it had formulated the "experience" which it applied, but it did not 
(par. 7, June 24). The appellants in the WIRL and Sangamon cases never 
asked the Commission to define the "experience" it had relied on in decid- 
ing that the channels there involved should be deleted, but here WTVW did. 
The Court should not hold that the Commission may continue to hide behind 
unexplained "experience" after a permittee, whose channel is at issue in 
the rulemaking, factually disputes, market by market, that experience. To 
permit this is to allow the Commission to destroy WIVW's right to petition 
for reconsideration under Section 405 of the Communications Act since 
WTVW's refutation of the fundamental basis for the Commission's decision 


8 See also the related argument between pp. 36 and 37 of our brief showing that 


the Commission in another proceeding admitted that effective competition already 
exists in Evansville, another circumstance without any counterpart in WIRL or 


Sangamon. 
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might just as well be expunged from the record. It is to allow the Commis- 


Sion to barricade itself forever behind a wall of secrecy on a matter going 
to the heart of its decision. WTVW is entitled to a fair hearing, notwith- 
standing this was "rulemaking", and it has not had a hearing under elemental 
standards of fairness. 

Another reason why the Commission's findings as to white areas and 
competitive effects are irrational and capricious is because those findings 
are based on the assumption that Channel 7 is being deleted, but no one knows 
whether Channel 7 will ever be deleted because whether or not Channel 7 
should be deleted is the issue in an adjudicatory hearing now in progress 
before the Commission. Both the Commission and WEHT contend that this 
point was not raised before the Commission (C. Br., p. 19; WEHT Br., 
pp. 13-14). WTVW argued at length in its Petition for Reconsideration that 
the Commission's white area determinations were unreasonable and irration- 
al. This is an aspect of that same argument. Similarly, it argued therein 
that the determinations as to competitive effects were unreasonable and ir- 
rational, and this is an aspect of that argument. Furthermore, fearful that 
the rulemaking proceeding involving Channel 7 might be used to deprive it of 
its rights under Section 316, WIVW argued in its Petition for Withdrawal of 
Notice of Proposed Rule Making, filed August 24, 1956, while under the im- 
pression that Channel 9 was not in the proceeding, that the rulemaking 
should be dissolved if it would have the effect of depriving WTVW of its 
right to a full and fair evidentiary hearing (R. 74-76). The Commission's 
white area determinations based on the absence of VHF from the Evansville- 
Hatfield area do have such an effect, since they prejudge white area matters 
that should be resolved in the crucible of the adjudicatory Section 316 hear- 
ing. Similarly, the determination that deletion of all VHF assignments is 
necessary to preserve UHF prejudges competitive matters to be considered 
in that hearing. Additionally, WIVW pressed this matter in its Response to 
Show Cause Order, filed August 14, 1957, wherein it asked the Commission 
to undo the deletion of Channel 9 and said: 


"The Commission has deleted Channel 9 from Hatfield, Indiana, 
for the purpose of effecting area deintermixture. No reasons 
have been given for the deletion of Channel 9 that are independent 
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of the decision that Channel 7 must also be deleted, one set 

of reasons being given for the deletion of both channels to 
accomplish the single goal of area deintermixture. Obviously, 
unless the Commission had decided that area deintermixture 
is to be forthcoming at the conclusion of the show cause hear- 
ing, it could not logically have deleted Channel 9 before the 
show cause hearing for the purpose of effecting area deinter- 
mixture. Clearly, the deletion of Channel 9 constitutes pre- 
judgment of the show cause hearing and forecloses the possi- 
bility that Evansville TV can receive the full and fair evidentiary 
hearing to which it is entitled." (par. 5). 


The Commission's answer to this and the other arguments of WIVW was 
as follows: 


"In its response to the show cause order (filed August 14, 
1957) Evansville Television has reiterated contentions made 
in comments and reply comments in the rule making proceed- 
ing and in its petition for reconsideration. These contentions 
have been discussed in the Report and Order of February 26, 
1957 (22 FCC 382) and the Memorandum Opinion and Order of 
June 20, 1957 (23 FCC 49), and no good purpose would be 
served by repeating or elaborating on such discussion herein." 
(Memorandum Opinion and Order, released October 8, 1957, 
15 RR 1586e-f) 


Thus, the Commission says that we raised those arguments in the rule- 
making and we think that is a fair statement. We have raised these points 
in our notice of appeal and petition for review. Under these circumstances, 
the questions are properly before the Court. Contrary to the contention of 
WEHT (WEHT Br., p. 14), these matters should be resolved here in an 
appeal from the deletion of Channel 9, not in an appeal after the conclusion 
of the adjudicatory hearing. If Channel 9 was deleted on irrational grounds, 
then the place to void the deletion is in an appeal from the deletion, not 
years after the 30 day period for filing appeals from final actions has run 
and in an appeal from a subsequent proceeding. 

All reasons for the deletion of Channel 9 were irrational. It was 
deleted because "if'' WRAY-TV goes back on the air, it will restore serv- 
ice to areas losing service as a result of deleting Channels 7 and 9. But 





no one knows if Channel 7 will be deleted, so it is absurd even to consider 
whether service which may never be lost will be compensated for. 

Channel 9 was deleted because Channel 7 will improve the competitive 
situation in Louisville, but no one knows if Channel 7 will ever be reassigned 
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to Louisville. Channel 9 was deleted in order that the Evansville-Hatfield 
area will be all-UHF, but Channel 7 is there and no one knows whether or 
not it will ever be deleted. Channel 9 was deleted because (on March 1, 
1957, anyway) the white areas that would result from deleting Channels 7 

and 9 are substantially offset by the areas gaining a first service from the 
assignment of Channel 7 to Louisville, but no one can possibly know whether 
Channel 7 will ever get to Louisville. There is not a single rational reason 
for the deletion of Channel 9 anywhere in the March 1 and June 24 decisions 
since every ground for the deletion of Channel 9 assumes that 7 is also being 
deleted. The entire decision is a nullity. 


CONCLUSION 


For the reasons stated in our brief and herein, the deletion of 
Channel 9, Hatfield, should be reversed. 
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